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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 00-10810

Rl CHARD PAUL HENRI KSON,

Pl ai ntiff-Appellant,

ver sus

BOB QU K,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

April 24, 2001
Bef ore GARWOOD, PARKER, and DENNI'S, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner-appellant R chard Paul Henri kson appeal s the district
court’ s uphol di ng respondent - appel | ee Bureau of Prisons’s interpretation
of 18 U.S.C. 8§ 4042(b), set forth in ProgramStatenent 5110.12. W
reverse.

Facts and Proceedi ngs Bel ow

On Cct ober 13, 1977, Henri kson was convicted in M chigan state

court of arson. On Cctober 13, 1995, Henrikson pleaded guilty to

possessi on of unregisteredfirearnsinviolationof 26 U.S.C §5861(d).



On January 22, 1996, he was sentenced to seventy nonths in prison.
Henri ksonis currently servingthis seventy nonthtermandiseligible
for release on May 8, 2001.

18 U.S. C. § 4042(b) provides that if the prisoner was convi ct ed of
adrugtraffickingcrinmeor crine of violence andis to berel eased on
supervi sed rel ease, the Bureau “shall” provide witten notice of the
rel ease of the prisoner to the chief | aw enforcenent officer of the

jurisdiction in which the prisoner will reside.! The Bureau has

118 U.S.C. § 4042(b) provides, inits entirety:
“(b) Notice of release of prisoners.

(1) At least 5 days prior to the date on which a
pri soner described in paragraph (3) is to be rel eased on
supervised release, or, in the case of a prisoner on
supervi sed rel ease, at |least 5 days prior to the date on
whi ch t he pri soner changes resi dence to a newj uri sdiction,
written notice of the rel ease or change of resi dence shal
be provided to the chief | awenforcenent officer of the State
and of the local jurisdiction in which the prisoner wll
reside. Notice prior to release shall be provided by the
Director of the Bureau of Prisons. Notice concerning a
change of resi dence foll ow ng rel ease shall be provi ded by
t he probati on of fi cer responsi bl e for the supervi sion of the
rel eased prisoner, or inanmnner specifiedbythe Director
of the Adm nistrative Ofice of the United States Courts.
The noti ce requi renents under this subsection do not apply
inrelationto a prisoner being protected under chapter 224.

(2) A notice under paragraph (1) shall discl ose-

(A) the prisoner’s nane;

(B) the prisoner’s crimnal history, includinga
description of the offense of which the prisoner was
convi cted; and

(© any restrictions on conduct or other
conditions tothe rel ease of the prisoner that are i nposed
by | aw, the sentenci ng court, or the Bureau of Prisons or any
ot her Federal agency.

(3) Aprisoner is describedinthis paragraph if the
pri soner was convicted of -

(A) a drug trafficking crinme, as that termis
defined in section 924(c)(2); or

(B) acrine of violence (as defined in section
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notified Henrikson that it intends to provide notification of his
rel ease pursuant to section 4042(b). The Bureau does not contend t hat
Henri kson’ s current convi ction, for possessing unregi stered firearns,
requires release notification. InProgramStatenent 5110. 12, the Bureau
interprets section 4042(b) as requiring release notificationif any
crimeinthe prisoner’s crimnal history satisfies the criteria set
forthinsection 4042(b)(3).2 The Bureau asserts, and Henri kson does
not di spute, that his 1977 arson conviction constitutes a crine of
vi ol ence. Henrikson contends that section 4042(b) only requires rel ease
notification if the offense for which the prisoner is currently
i ncarcerat ed neets one of the section 4042(b)(3) criteria, and that,
therefore, the Bureau' s rel ease notification policy as set forthin

ProgramsSt at enent 5110. 12 exceeds t he Bureau’ s statutory aut hority under

924(c)(3)).”

2Program St at enent 5110. 12 provides, in relevant part:
“7. APPLICABILITY. Notificationpursuant tothis Program
Statenent i s requiredon any Federal prisoner conmttedto
the custody of the Bureau who is:

a. To be rel eased to Supervi sed Rel ease, probation, or
parole on or after Septenber 13, 1994; and

b. (1) whose current of fense of convictionis a‘drug
trafficking crinme’ or a ‘crine of violence’ as defined in
Sections 6.a. or 6.b., or

(2) whose crimnal history as determ ned by staff

inthe exercise of their professional judgnent includes a
convictionfor ‘drugtrafficking’ or a‘crine of viol ence’
as defined in Sections 6.a. or 6.b. For prior ‘drug
trafficking crines,’” staff shall consider only Federa
convictions as a basis for notification. For ‘crinmes of
violence,’” staff shall consider both State and Feder al
convictions as a basis for notification.”

Program St at enent 5110. 12 was super ceded by Program
Statenent 5110. 15 on August 30, 2000. None of the changes
are relevant to Henrikson’'s appeal.
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section 4042(b).3

On July 19, 1999, Henriksonfiledapetitiontotest thelegality
of the Bureau’ s rel ease notificationpolicy.* On Cctober 5, 1999, the
Bureau filed anotionto dism ss the petition pursuant to FED. R C .
P. 12(b)(2), (5) and (6). On June 19, 2000, the magi strate judge i ssued
his report, which found that under Chevron U S. A Inc. v. Natural
Resour ces Def ense Counsel, Inc., 104 S. C. 2778 (1984), and Stinson v.
United States, 113 S. Ct. 1913 (1993), Program$Statenent 5110. 12 nust be
gi ven “control | i ng wei ght” because it is a perm ssi bl e construction of
t he statute and recomended t hat the notionto dismss be granted. On
June 28, 2000, Henri ksontinely filed objectionsthereto. OnJuly 12,
2000, the district court adopted the nmagistrate’ s report.

Di scussi on

Deference to Program Statenent 5110.12

Chevronrequiresthat if astatuteis silent or anbi guous as tothe
particular issue in question, federal courts nust defer to an

adm ni strative agency’ s resol ution of that questionif suchresol ution

%Henr i kson advances ot her reasons as to why notifi cati on shoul d not
be requiredin his case. Because these argunents are neritless, we do
not address them

“Thi s petition purportedto be pursuant to 28 U.S.C. § 2241(c)(3).
However, because Henri kson i s not chal |l enging the fact or durati on of
hi s confinenent, subject matter jurisdictionis not present under §
2241. The magi strate judge recogni zed t hat Henri kson had exhausted hi s
adm ni strative renedi es and t hat where t he exhausti on requi renment i s not
i npl i cat ed habeas petitions may be treated as requests for declaratory
j udgnment pursuant to 28 U. S. C. 88 1331 and 2201. See Royce v. Hahn, 151
F.3d 116, 118 (3rd Cir. 1998). The Bureau has not chall enged this
determ nation of the magi strate judge.
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is predicated upon a perm ssible interpretation of the statute the
agency i s charged with adm ni stering. Chevron, 104 S.Ct. at 2781-82.
As nmentioned, thedistrict court, inadoptingthe nmagi strate’ s report,
found t hat ProgramsSt atenent 5110. 12 was entitl ed t o Chevron def erence
and that the ProgramStatenent’ s interpretation of section 4042(b) was
perm ssi ble and, therefore, controlling.

I n af f ordi ng Chevron def erence to ProgramsSt at enent 5110. 12, the
district court erred. The Suprene Court and t his Court have nade cl ear
that interpretations of statutes not arrived at by “fornmal adj udi cation
or notice-and-coment rul emaking”, e.g. opinion letters, “policy
st atenent s, agency nmanual s, and enf orcenent gui del i nes, all of which
lack the force of |awdo not warrant Chevron-style deference.”
Christensen v. Harris County, 120 S.Ct. 1655, 1662 (2000). These
interpretations areentitled to respect, but only to the extent that
t hey have the “power to persuade”. 1d. (quoting Skidnore v. Swift &
Co., 323 U. S. 134, 140 (1944)). See also Renov. Koray, 115 S. . 2021,
2027 (1995) (observing that a Bureau of Prisons ProgramStatenent is
entitledto “sonme deference” if it represents a perm ssi bl e construction
of the statute); Bussian v. RIJIR Nabi sco, Inc., 223 F. 3d 286, 296 (5th
G r. 2000) (quoting Christensen for the propositionthat interpretations
that lack the force of laware only entitled to respect according to

their “power to persuade”).?®

\We are aware that i n Royal v. Tonbone, 141 F. 3d 596, 600 (5th Gr.
1998), a panel of this Court, citing Koray, stated that Program
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1. Interpretation of 18 U S.C. § 4042(b)

Wheninterpreting astatute, thestarting point isthestatute’s
text. Reich v. Arcadian Corp., 110 F. 3d 1192, 1195 (5th G r. 1997)
(quoting Estate of Cowart v. NNcklos Drilling Co., 112 S. C. 2589, 2594
(1992)). The neaning of a particular word or phrase “cannot be
determnedinisolation, but nust be drawn fromthe context inwhichit
isused.” Arcadian, 110 F. 3d at 1195-96 (quoting Deal v. United States,
113 S. . 1993, 1996 (1993). Therefore, atermis not anbi guous if,
al t hough subject todifferent interpretationsinisolation, “all but one
of theneaningsisordinarily elimnated by context.” 1d. |f possible,
t he st at ut e shoul d be construed such that “every word has sone operative
effect.” Arcadian, 110 F. 3d at 1196 (quoting United States v. Nordic
Village, Inc., 112 S . C. 1011, 1015 (1992)). It isinportant to “l ook
tothe structure and | anguage of the statute as a whole.” Arcadi an, 110
F.3d at 1196 (quoting Nati onal R R Passenger Corp. v. Boston and Mai ne
Corp., 112 S. . 1394, 1401 (1992). Wththese principlesinmnd, we
turn to the interpretation of section 4042(Db).

First, section 4042(b) (1) explains therel ease notification schene.

Initial notificationisonlyrequiredif aperson describedinsection

Statenents wil| be upheldif they represent a perm ssi bl e construction
of the statute. We woul d |i kely be bound by thi s aspect of Royal were
it not for theintervening deci sion of the Suprene Court in Chri stensen,
whi ch nade cl ear that interpretations |i ke ProgramStatenents, evenif
abstractly perm ssible, are not controlling andtherefore do not bind
this Court asapermssibleinterpretationentitledto Chevron deference
woul d. We alsonotethis Court’s application of Christensenin Bussian.
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4042(b) (3) isto berel eased on supervisedrel ease. Notificationof a
subsequent change of residence is only required while the prisoner
remai ns on supervi sed rel ease. The notificationrequirenent ends when
the prisoner’s entire sentence for the current conviction, includingthe
termof supervision, is served. The notificationrequirenent, running
as it doeswiththe supervisedrel ease portion of the sentence for the
current conviction, seens virtually part of that sentence. It seens
illogical to inpose the notification requirenent to run with the
sentence for a crine that does not itself trigger notification.
Second, and nore significantly, Henri kson correctly observes t hat
| anguage i n section 4042(b)(2), which describes the information the
notification nust contain, supports his interpretation of section
4042(b) (3). Section 4042(b)(2)(B) requires disclosure of “the
prisoner’s crimnal history, includingadescriptionof the offense of
whi ch t he pri soner was convicted.” dearly, Congress intended “of fense
of which the prisoner was convicted” torefer tothe current conviction,
as it was obviously clarifyingthat it intended “crimnal history” to
include the current conviction. No other reading of section
4042(b) (2)(B) i s reasonable. W agreew th Henriksonthat thesimlar
| anguage i n t he next paragraph, section 4042(b)(3), “if the prisoner
was convicted of”, also refers only to the current conviction.
Finally, the | anguage “was convicted of” in section 4042(b)(3)
seensinplicitlytorefer toasingleevent-the current conviction. |f

Congress intended for nore than the current conviction to be



scrutini zed, words such as “if the prisoner has been convicted of”,
l'iekly woul d have been enpl oyed.

We do not bel i eve that section 4042(b)(3) is anbi guous or that in
this section Congress has explicitlyor inplicitlyleft agapinwhich
the Bureau is free to regul ate. Even applying the “sonme deference”
standard, we do not findthe Bureau’ s construction of secti on 4042(Db)
inthis respect as set forth in Program Statenent 5110.12 to be a
perm ssible, nmuch |less a persuasive, one. An exam nation of the
statute’s text and overall schene nmanifest that Congress was only
requiringthe Bureautonotifyif the prisoner’s current conviction was
for a crine of violence or a drug trafficking crinme. W hold that,
because t he Bur eau does not contend t hat Henri kson’s current conviction
isfor acrineof violenceor adrugtraffickingcrinme, section 4042(b)
does not requirethe Bureauto notify state and | ocal | awenf or cenent

of Henrikson's rel ease. ®

The Bureau’s consistent position, fromits first informng
Henri kson of itsintentionto givethe § 4042(b) notification, through
the adm ni strati ve proceedi ngs consequent on Henri kson’s objection
thereto, andinall proceedingsinthedistrict court andinthis Court,
has beenthat it intendstogivethennotificationbecauseit isrequired
to do so by 8§ 4042(b), which is concedely mandat ory, and t he Bur eau has
never suggested that it intends to, or has determned to, give
notificationto state and/or | ocal | awenforcenent respecting Henri kson
on any ot her basi s or for any ot her reason, or that it woul d gi ve such
notificationif not requiredto do so by 8 4042(b). And, the Bureau’ s
only positioninthis court has beenthat Henriksonis not entitledto
relief because 8§ 4042(b) required it to give the notification. The
plaininferencefromall thisis that the Bureau does not intendto give
the noticeif we hold it is not wthin § 4042(b). W hold it is not
wi thin 8§ 4042(b). Consequently no question has been presented, and we
do not address, whet her Henri kson woul d have any general constitutional
or statutory right to prevent the Bureau fromnotifying state and/ or

8



Concl usi on
For t he reasons stated, we hold that the Bureau’ s constructi on of
section 4042(b) is incorrect in the respect noted and the district
court’s judgnent upholding the Bureau's interpretation of section
4042(b) in this regard is accordi ngly REVERSED.

REVERSED

| ocal | aw enforcenent.



