UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-10512

MARK ROBERTSON,

Peti ti oner- Appel | ant,
VERSUS
GARY JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF

CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

Decenber 4, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
DeMOSS, Circuit Judge:

Petitioner Mark Robertson noves this Court for a certificate
of appeal ability with respect to the district court’s dism ssal of
his 28 U.S.C. 8§ 2254 clains that his Texas state capital conviction
was secured in violation of his Eighth and Fourteenth Anmendnent
rights. Robertson seeks COA on two i ssues, both of which relate to
the instructions given to the jury by the state trial court.
Robertson first clains that the state trial court’s refusal to

charge the jury on the lesser included offense of nurder (as



opposed to capital nurder, which is statutorily defined to include
certain aggravating elenents that justify inposition of the death
penalty in Texas) violated his Ei ghth and Fourteenth Anendnent

rights as set forth in Beck v. Al abama, 100 S. . 2382 (1980), and

its progeny. Robertson also clains that the trial court’s decision
to instruct the jury that it could answer one of the statutory

special issues “no” (thus precluding assessnent of the death
penalty) if persuaded that mtigating evidence made the death
penal ty inappropriate, conbined with the trial court’s refusal to
give the jury a third speci al issue expressly addressing the effect

of mtigating evidence, violated his Ei ghth and Fourteenth

Amendnent rights as set forth in Penry v. Lynaugh, 109 S. . 2934

(1989), and its progeny. W deny Robertson’s petition for COA as
to both issues.

BACKGROUND

A The Crines

Robertson was convi cted and sentenced to death for the August
19, 1989 capital nurder of Edna Brau in the course of a robbery of
her hone. Robertson is also serving alife sentence for the nurder
of Brau’s grandson Sean Hill in the course of the sane incident.
Robertson is also serving a life sentence for the nurder of a 19-
year-ol d conveni ence store clerk during the course of a robbery on
August 9, 1989, shortly before the Brau and Hi |l nurders. The

facts relating to Robertson’s offense, arrest, and subsequent



convictions are as foll ows.

Edna Brau and her grandson, 19-year-old Sean Hill, were |ast
seen alive on August 19, 1989, at Brau's Dallas, Texas hone where
both Brau and Hill lived. Hll's acconmmbdati ons were in a separate
w ng of the house, with its own bath and an outsi de door providing
i ndependent access to the hone. On the afternoon of August 20,
1989, Brau’s daughter and son-in-law canme to Brau’s honme and found
her dead on the den sofa. Police later determ ned that Brau was
shot once in the face. Hill was found dead in a pond behind the
house. H Il was shot once in the back of the head. Brau's
bel ongings in her portion of the residence, including the den,
mast er bedroom naster bedroom dressing area, kitchen, and dining
roomwere in disarray, as though soneone had rumraged t hrough the
house. Brau's purse, her car keys, the papers on her car, and her
blue Cadillac were all mssing, together with other personal
bel ongi ngs.

B. The Arrest and Subsequent Confessions

Eight days later, a Las Vegas police officer observed
Robertson, acconpanied by a male passenger, driving the stolen
Cadillac on the Las Vegas strip. A NC C conputer check confirned
that the car was stolen and that the occupants m ght be arnmed and
dangerous. Las Vegas police continued observing the car after it
was parked in the parking lot of the Crcus Crcus casino. Wen

Robertson and the passenger returned to the car, the police noved



into apprehend both nen. The gun used to nurder Brau and H Il was
found in Brau's Cadill ac.

At the arrest scene, Robertson infornmed police that they were
| ucky to have approached qui ckly, before he could retrieve the gun
hi dden under the seat. Robertson asked police where the tel evision
canmeras were and whet her he was on America’ s Most Wanted. Wen Las
Vegas Sergeant Mark Medina inquired what he neant, Robertson
confessed to Medina that he was on probation for robbery in Dallas

and, further, that he had shot Edna Brau and her grandson Sean Hil |

in Dallas. Robertson told Sergeant Medina that he went to the
house to see Hill, who had been a friend and drug supplier of
Robertson’s. Robertson clainmed that he and Hill used sone crank

(crystal nethanphetam ne), and then went outside to go fishing.!?
Robertson tol d Sergeant Medina that while H Il was fishing, he shot
HI1l once in the back of the head with a .38 caliber firearm
Robertson told Medina that he wanted to steal HII's drugs.
Robertson al so told Medina that he went into Brau's portion of the
home because he wanted to find noney, jewelry, and the title to
Brau's car, which he planned to sell later. Robertson shot Brau
once in the head when he di scovered her watching tel evision on the

couch in her den.?

!Contrary to Robertson's oral confession, the autopsy perforned
on Hll indicated that there were no drugs in Hll’s body at the
time of his death.

Robertson |ater mmade consistent oral confessions to other
of ficers.



Robertson also signed a witten confession, in which he
st at es:

On Saturday night around 9 PM | decided to
wal k over to Sean’s house on Hathaway where he
lived with his grandnother. Wen | got there, Sean
was in his room watching T.V. W sat around
wat ched TV and did sone pot and crank. W then
decided to go fishing out in the backyard. W were
using one stick with a string and a hook. W would

trade off, | think we caught sone seven catfishes.
While we were fishing, | think we were kneeling. |
pul l ed my gun out of ny pants and shot Sean once in
t he head. After | shot him Sean fell in the
wat er . | then ran in the house through Sean’'s
bedroomand into the bathroomwhere | splashed sone
wat er over ny face. | then wal ked into the den
where Ms. Hill, Sean’s grandnother, was watching
TV and | shot her once. | unplugged the TV because

it was playing and so was the radio in the bedroom

| | ooked t hrough her bedroomdrawers and found
her purse on the make-up counter. | saw sone
costune jewelry but left it alone. | did take a
wristwatch which | later threw away in a garbage
can but | don’'t renenber where. | then ran into
Sean’s room and took his crank which was left on
the bed. | then drove off in Ms. HII’s car.
went on honme and then went to Showtine on
Geenville and Lover’s where | wiped it all down
and left it there. | then wal ked back honme. Next
day while listening to the evening news | heard
about their bodies being found. | couldn’t sleep
for the next couple of days so | figured that |
woul d just | eave. | wal ked back to the parking | ot
at Showtine where | got in the car and decided to
drive to Las Vegas where ny parents used to bring

ne. | had left the car in the parking |ot. I
threw the purse away in a dunpster at the Vill age
Apt s. | think that | left on Tuesday sonetine
around 4 PM | drove all the way to Al buquerque,
N. Mexico where | spent the night and the foll ow ng
day | drove to Vegas. | was staying at the SuLinda
Motel in Vegas. | met N kki two or three days
|ater at the Crcus-Crcus. | used ny roommate’s
noney to get to Vegas. He had sonme $700.00 in cash
in his room | think that Ms. HIl’s purse had

sone $37.00 in cash which | took. These past few
5



days | didn't know what to do and when | got
arrested | felt relieved for the nost part because
| didn’t have to run anynore.
1. PROCEDURAL HI STORY
A The Tri al

Robertson was prosecuted in Texas for the three murders. Wth
respect to Brau, Robertson was charged wth capital nurder
committed in the course of a robbery. See Tex. Penal Code § 19.093
(a)(2) (West 1990). Robertson pleaded not guilty to Brau's nurder
and was tried by a jury, which returned a verdict of guilty to the
charge of capital nurder. Robertson did not present any evidence
during the guilt phase of his capital trial.

During the punishnent phase, the state presented evidence,
inter alia, relating to Robertson’s past crimnal behavior, which
i ncl uded serious vandali sm at about age 12, suspension for taking
a |oaded handgun to school at about age 13, car theft and
destruction of property at about age 14, nmarijuana possession at
about age 15, and a second narijuana possession resulting in
conviction at about age 18, an aggravated robbery conviction
i nvol ving a baseball bat and knife at about age 18, and thirteen
cases of issuing bad checks at about age 19, after which he
violated the terns of his probation on the aggravated robbery
charge and the bad check charge by failing to report, failing to
pursue drug counseling, and failing to performcomunity service.

The state al so presented extensive evidence relating to Robertson's



murder of the 19-year-old convenience store clerk only ten days
before he killed Brau and HII. Finally, the state produced
records of Robertson’s bad prison behavior since incarceration on
the charge, including evidence of an escape attenpt and a fire he
set in his cell

Robertson produced evidence that his father was al coholic and
both physically and enotionally abusive, that he was consi dered
respectful and polite by sone, that he had obtained a GED before
quitting school, and that his girlfriend considered him a good
person. Robertson al so presented evidence of his struggle with
drugs.

At the close of evidence, the jury received the follow ng
i nstruction, anong nmany ot hers:

You are instructed that you shall consider any
evidence, which, in your opinion, is mtigating.
Mtigating evidence is evidence that reduces the
defendant’s personal or noral culpability, or
bl amewort hi ness, and may include, but is not
limted to an aspect of the defendant’s character,
record, background, or circunstances of the offense
for which you have found himguilty. Qur |aw does
not specify what nay or may not be considered as
mtigating evidence. Neither does our |aw provide
a fornmula for determ ning how nuch weight, if any,
a mtigating circunstance deserves. You may hear
evi dence, which in your j udgnent has no
relationship to any of the special issues, but if
you find such evidence is mtigating under these
instructions, you shall consider the follow ng
instructions of the court. You and each of you
are the sole judges of what evidence, if any, is
mtigating and how nuch weight, if any, the
mtigating circunstances, if any, including those
whi ch have no relationship to any of the specia
i ssues, deserves.



You are instructed that sone mtigating
evidence, if any, may not be relevant to resolving
the special issues but my be relevant in
determ ning whet her or not the defendant should be
put to death.

In answering the Special |ssues submtted to

you herein, if you believe that the State has
proved beyond a reasonabl e doubt that the answers
to the Special Issues are “Yes,” and you also

believe fromthe mtigating evidence, if any, that
t he defendant should not be sentenced to death,
then you shall answer at |east one of the Specia
| ssues “No” in order to give effect to your belief
that the death penalty shoul d not be i nposed due to
the mtigating evidence presented to you. 1In this
regard, you are further instructed that the State
of Texas nust prove beyond a reasonabl e doubt that
the death sentence should be inposed despite the
mtigating evidence, if any, admtted before you.
This instruction is referred to by both parties as the
“nullification” instruction.
The jury returned affirmative answers to the statutory speci al
i ssues submtted. In February 1991, the trial court sentenced
Robertson to deat h.
B. On Direct Appeal
On direct appeal, the Texas Court of Crimnal Appeals
affirnmed, and the Suprene Court subsequently denied Robertson’s

petition for wit of certiorari. See Robertson v. State, 871

SSwW2d 701 (Tex. Cim App. 1993), cert. denied, 513 U S. 853

(1994).
The Texas Court of Crim nal Appeal s decision on direct appeal
addressed several issues that are gernmane to the two issues that

Robertson seeks a COA for here. O particular relevance to



Robertson’s first issue, his argunent that he was entitled to a
jury instruction on the lesser included offense of nurder,
Robertson argued that the evidence was insufficient to support his
conviction for capital nurder because the differentiating capital
conponent, nurder in the course of a robbery, was not proven.
Robertson al so argued, as he does now, that the trial court erred
by refusing to give a jury charge on the | esser included of fense of
mur der, which he clains was supported by the evidence because the
jury could have reasonably rejected the state’s evidence that
Robertson killed Brau in the course of a robbery. Robertson argued
that a non-capital conviction was possi ble because the jury could
have believed that he did not formthe intent to rob Brau unti
after he shot and killed her, which Robertson clainms would have
negated the elenent required to define his offense as a capita
crinme.

The Texas Court of Crimnal Appeals rejected Robertson’s
argunent s, hol ding that the governnent’s evidence was sufficient to
prove beyond a reasonable doubt that Robertson conmtted Brau's
murder in the course of commtting a robbery, as that elenent is

defined by Texas |aw. See Robertson, 871 S.W2d at 705 (hol ding

that the intent to rob nust be forned before the nmurder, but that
there is no requirenent that the wongful appropriation take place
before the nurder). The Court also held that Robertson was not
entitled to an instruction on the lesser included offense of
murder, finding as a factual nmatter that the evidence did not
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support Robertson’s contention that a non-capital conviction was
possible. See id. at 706.

O particular relevance to Robertson’s second issue, he also
rai sed a nunber of argunents on direct appeal relating to the trial
court’s punishnent phase instructions to the jury. Robert son
argued that the trial court erred by submtting the |[|engthy
instruction on the effect of mtigating evidence and that the tri al
court should have given a separate special issue permtting the
jury to express its view of the role played by the mtigating
evi dence presented. Robertson also nade other, related clains
that, in sum anounted to an allegation that the jury was not given
an adequate vehicle for guiding its discretion to give weight to
mtigating evidence.

The Texas Court of Crimnal Appeals |ikew se rejected these
argunents. The Court considered Robertson’s clains in |light of
existing United States Suprene Court precedent. Specifically, the
Court held that the “nullification” charge permtted, and indeed
invited, the jury to consider all of the constitutionally relevant
evi dence, thus avoiding the constitutional infirmties condemed by

Penry v. Lynaugh, 109 S. C. 2934 (1989). See Robertson, 871

S.W2d at 710-11.
C. St at e Habeas Cor pus
Three years |l ater, Robertson filed a state petition for habeas

corpus relief in the convicting court. The state court held an
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evidentiary hearing, and then entered ei ghty-six separate findings
of fact and conclusions of law, ultimately recomendi ng that relief
be deni ed.

O particular relevance to Robertson’s first issue, his
argunent that he was entitled to an instruction on the |esser
i ncl uded of fense of nmurder, the state habeas court relied upon the

Suprene Court's decisions in Beck v. Al abama, 100 S. C. 2382

(1980), and Hopper v. Evans, 102 S. C. 2049 (1982), which held

that a capital jury nust be instructed on a | esser included non-
capital offense when the jury could rationally find that the
capital defendant was quilty of only the |esser included non-

capital offense. See Hopper, 102 S. C. at 2053 (“Beck held that

due process requires that a |l esser included offense instruction be
given when the evidence warrants such an instruction. But due
process requires that a |esser included offense instruction be
given only when the evidence warrants such an instruction.”).
Applying these clearly established |egal principles, the state
habeas court held that the trial court did not err by refusing to
give an instruction on the lesser included offense of nurder
because, as a factual matter, “there was no evidence in the record
that if the applicant was guilty, he was guilty only of nurder.”
The state habeas court cited conpelling evidence that Robertson
formed the intent to nurder Brau before he shot her and found,
again as a factual matter, that Robertson purposefully entered Ms.
Brau’ s separate portion of the residence, “encountered Ms. Brau in

11



her den and killed her in order to facilitate his desire to take
her car and any noney she had.” The state habeas court further
noted that “there was no evidence presented at applicant’s tria
t hat even suggested any other reason for murdering Ms. Brau ot her
than to facilitate robbing her.” Thus, Robertson’s contention that
the jury could have found that he fornmed the intent to rob Brau
after he nurdered her was supported only by Robertson’s own
specul ation that such could be the case. The state habeas court
concl uded that Robertson was not entitled to a nurder instruction
because:

[I]n order for the jury to have found that the

applicant was guilty of only nurder, they would

have had to ignore all of the conpelling evidence

presented that established that applicant killed

Ms. Brau in order to facilitate his robbery of her

and to create another possible notive based on no

evi dence, and this would not have been a rational

fi ndi ng.

O particul ar rel evance to Robertson’s second i ssue, the state
habeas court held that the instructions given in Robertson’s case
were adequate to satisfy the constitutional demands of Penry v.
Lynaugh, 109 S. C. 2934 (1989), and rel ated cases. The state
habeas court correctly noted that Penry did not mandate that any
particular vehicle be used to guide the jury's discretion to
consider mtigating evidence in a capital case. Thus, Penry does
not support Robertson's contention that he was entitled to

subm ssion of a third special issue specific to the issue of

mtigating evidence. The state habeas court then relied upon a

12



host of post-Penry Texas cases holding that jury instructions |ike
the ones given in Robertson’s case provide a constitutionally
adequate vehicle for guiding the jury's discretion as required by

Penry. See Patrick v. State, 906 S.W2d 481, 493-94 (Tex. Cim

App. 1995); Heiselbetz v. State, 906 S.W2d 500, 503 (Tex. Crim

App. 1995); Riddle v. State, 888 S.wW2d 1, 7-8 (Tex. Crim App
1994); Garcia v. State, 887 S.W2d 846, 860 (Tex. Crim App. 1994);

Fuller v. State, 829 S.W2d 191 (Tex. Crim App. 1992). The state

habeas court concluded that the jury instructions given in
Robertson's case provided a constitutionally adequate vehicle for
guiding the jury's discretion to consider mtigating evidence.

I n Novenber 1998, the Texas Court of Crimnal Appeals relied
upon the trial court’s findings and conclusions to deny relief.
D. Federal Habeas Cor pus

I n Novenber 1998, Robertson filed the instant federal petition
for relief pursuant to 28 U S.C. § 2254, Robertson once again
all eged constitutional error arising, inter alia, from (1) the
trial court’s refusal to give the jury aninstruction on the | esser
i ncl uded of fense of nmurder, and (2) the trial court’s subm ssion of
a“nullification” instruction and refusal to create a third speci al
issue on the effect of mtigating evidence. G ven the date of

Robertson’s filing, his clains are governed by AEDPA. See Lindh v.

Mur phy, 117 S. C. 2059, 2058 (1997).

In March 2000, a federal Magistrate Judge entered a

13



recommendati on that Robertson’s petition be denied and di sm ssed.
Wth regard to Robertson’s first issue, the WMagistrate Judge
summari |y concl uded that Robertson could not overcone the force of
the state courts' factual determ nations that the evidence did not
support a nmurder instruction. See 28 U S.C. 8§ 2254(d)(2) & (e)(1).
Wth regard to Robertson’s second issue, the Magistrate Judge
i kew se concluded that Robertson could not denonstrate that the
decisions of the state courts were contrary to or involved an
unreasonabl e application of clearly established federal |aw, as
decided by the United States Suprene Court. See 28 U S C
§ 2254(d)(1).

In March 2000, the federal district court adopted the
Magi strate Judge’ s recommendati on and di sm ssed Robertson’s § 2254
petition. Robertson filed a tinely notice of appeal and a request
for COAin the district court. The district court denied COA, and
Robertson filed the instant notion with this Court.

[11. CONTROLLI NG STANDARDS

To obtain a COA, Robertson nust nake a substantial show ng of

the denial of a constitutional right. See 28 U S.C. § 2253(c)(2);

Barrientes v. Johnson, 221 F.3d 741, 771 (5th Gr. 2000). To neet

“w

thi s standard, Robertson nust denonstrate “ that reasonable jurists
coul d debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues

presented were adequate to deserve encouragenent to proceed
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further.”" Barrientes, 221 F.3d at 771 (quoting Slack v. MDaniel,

120 S. C. 1595, 1603-04 (2000)).

“[T] he determ nation of whether a COA should issue nust be
made by view ng the petitioner's argunents through the |lens of the
deferential schene laid out in 28 U S.C. § 2254(d).” 1d. Under
that section, we are required to defer to a state habeas court's
adjudication of a state prisoner's habeas clains on the nerits
unl ess the state habeas court's decision: (1) “was contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States,” 8 2254(d)(1), or (2) constituted an “unreasonable
determ nation of the facts in |light of the evidence presented in
the State court proceeding,” 8 2254(d)(2).

The purpose and intent of 8§ 2254(d) is to restrict the nunber
of cases in which conpetent adjudications by our state courts are
subjected to open-ended and unfettered review by the federal
courts. For that reason, a state habeas court's decision wll
generally not be considered “contrary to” clearly established
federal |law unless: (1) the court's legal conclusion is in direct
opposition to a prior conclusion of the United States Suprene Court
on the sane legal issue, or (2) the court reaches a different
result than a prior decision of the United States Suprene Court on

a set of materially indistinguishable facts. See Barrientes, 221

F.3d at 772. Simlarly, a state habeas court's decision wll not
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be consi dered an “unreasonabl e application” of clearly established
federal |aw unless, notw thstanding the fact that the state court
has correctly identified the controlling legal principles, the
state habeas court applies those principles to the petitioner's
case in an unreasonabl e manner. |d.

AEDPA | i kew se obligates the federal habeas courts to afford
the state habeas court's factual determ nations substantial
deference. |ndeed, we nust presune that the state habeas court’s
factual determ nations are correct, unless rebutted with clear and
convincing evidence. See 28 U S.C. 8§ 2254(e)(1).

Robertson has not, in this case, satisfied AEDPA s rigorous
standard for establishing error in the | egal conclusions or factual
determ nati ons nade by t he state habeas court when adjudicating his
clains. Wth respect to Robertson's first issue, his argunent that
due process required that his jury be given an instruction on the
| esser included offense of murder, the state habeas court's | egal
anal ysis was appropriately premsed upon the Suprene Court's
decision in Beck. Robertson does not identify any other Suprene
Court authority capable of <calling the state habeas court's
reliance wupon that <case or its application of that case
unreasonabl e. Rather, Robertson’s essential point is that the jury
coul d have acquitted on the capital nurder charge and convicted on
a nurder instruction because the jury could have rationally found

that he did not formthe intent to rob Ms. Brau until after the

16



of fense was conpl eted. W take his point to be primarily a
challenge to the state habeas court's factual and record-based
findings: (1) that there was anple record evidence to establish
t hat Robertson fornmed the intent to rob Ms. Brau before he killed
her, and (2) that there was absolutely no record evidence to
support Robertson’s specul ative contention that he could have
formed the intent to rob Ms. Brau after he shot her.

Havi ng reviewed the record in |ight of Robertson's claim we
find no basis for finding that the state habeas court's factua
determnations in this regard are either unreasonable or rebutted
by clear and convincing evidence to the contrary. Robertson has
not identified any actual record evidence, |let alone clear and
convi nci ng evidence, that the factual conclusions of those courts
were inerror. Robertson’s clains to the contrary are nothing nore
t han supposition, which do not deserve encouragenent and coul d not
have served as the foundation of a rational jury finding. We
therefore deny Robertson's notion for COA as to his argunent that
the trial court's refusal to give a nurder instruction violated his
constitutional rights.

Wth respect to Robertson's second issue, his argunent that
the jury instructions failed to provide an adequate vehicle for the
consideration of constitutionally relevant mtigating evidence
Robertson's primary argunent is that the state habeas court's

decision was either contrary to or constituted an unreasonable
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application of the Suprenme Court's decision in Penry v. Lynaugh,

109 S. Ct. 2934 (1989).

We di sagree. Robertson proceeded to trial in August 1990, and
he was sentenced to death in February 1991. At that tine, the
Texas death penalty schene, codified at Texas Code of Crimna
Procedure article 37.071, required affirmative answers to two
special issues: one on deliberateness and one on future
danger ousness. The statute further required an instruction on
provocation, if warranted by the evidence.

In 1989, the Suprene Court reviewed this sanme version of the
Texas statute in Penry. Penry held that the statutory issues
standi ng al one, without further instructions to the jury, did not
provide Penry's jurors with an adequate vehicle for rational
consideration of constitutionally relevant mtigating evidence of
Penry’s nental condition. See Penry, 109 S. C. at 2949-52. The
Suprene Court remanded the case for resentencing, requiring that
additional instructions be given on the issue of mtigating
evi dence. The Suprenme Court did not, however, direct that any
particul ar schene be used to permt consideration of mtigating
evi dence. Moreover, the Suprene Court franmed its discussion
primarily in terns of additional instructions that m ght be given
to the jury, rather than in terns of an additional special issue.
See id. at 2952; see also id. at 2943-44, 2948, 2949, 2951. Thus,
Penry left the issue of precisely what instructions were required
to permt proper consideration of mtigating evidence to the
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di scretion of Texas trial judges.

When Robertson was tried, Texas courts were approaching the
Penry issue on a case by case basis, wth many enploying
instructions simlar to those used in Robertson’s case. See Goff
v. State, 931 S.W2d 537, 551 & n.3 (Tex. Crim App. 1996); Lewis
v. State, 911 S W2d 1, 6 &n.12 (Tex. Crim App. 1995); Patrick v.

State, 906 S. W 2d 481, 493-94 (Tex. Crim App. 1995); Heiselbetz v.

State, 906 S. W2d 500, 503 (Tex. Crim App. 1995); R ddle v. State,

888 S.W2d 1, 7-8 (Tex. Cim App. 1994); Grcia v. State, 887

S.W2d 846, 860 (Tex. Crim App. 1994); Fuller v. State, 829 S. W 2d

191 (Tex. Crim App. 1992). Robertson has not identified any
portion of Penry or any other then-applicable Suprene Court
authority that woul d render the approach taken by the Texas courts
in general or his state habeas court in particular contrary to or
an unreasonable application of clearly established federal |aw
Moreover, this Court has already rejected the argunent that the
approach taken by the Texas courts constituted an unreasonable

application of the Suprene Court's decision in Penry. See Penry v.

Johnson, 215 F. 3d 504, 508-09 (5th Gr. 2000), pet. for cert. filed,

(U.S. Nov. 16, 2000) (No. 900-6677).° We, therefore, deny

3 Aternatively, Robertson argues that the instruction givenin
this case is per se unconstitutional because it is contrary to
United State v. Sparf, 15 S. . 273 (1895). W disagree. There
is no doubt that an instruction permtting or encouraging the jury
to avoid the controlling law would potentially raise serious or
even insurnountable concerns. But the jury in this case “was not
told to disregard the law, rather, it was instructed on howto obey
the I aw, as explained by the Suprenme Court in Penry |I.” Penry, 215
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Robertson's notion for COA as to his argunent that the trial court's
jury instructions on the issue of mtigating evidence failed to
provide an adequate vehicle for the jury's discretion in this
capital case.

CONCLUSI ON

For the foregoi ng reasons, Robertson’s notion for acertificate

of appeal ability is DEN ED.

F.3d at 5009.
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