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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10475

In the Matter of: CONSTANCE LUONGO

Debt or .
ok ok % %
| NTERNAL REVENUE SERVI CE
Appel | ee,
V.
CONSTANCE LUONGO,
Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

July 18, 2001
Bef ore BARKSDALE, EM LIO M GARZA and BENAVI DES, Circuit Judges.
BENAVI DES, Circuit Judge:

Fact ual and Procedural Backqground

This case involves a debtor’s claimto recover an incone tax
overpaynent for her 1997 tax year. Pursuant to 26 U S.C. 8§
6402(a) of the Internal Revenue Code! and 11 U. S.C. § 553(a) of

1Section 6402(a) of the |I.R C. provides:

In the case of any overpaynent, the Secretary . . . may credit
t he anount of such overpaynent . . . against any liability in
respect of an internal revenue tax on the part of the person
who nmade t he overpaynent and shall . . . refund any bal ance to
such person.



t he Bankruptcy Code,? the Internal Revenue Service (“IRS") setoff
her overpaynent agai nst her unpaid 1993 tax liability, a
liability which had been di scharged under 8§ 727 of the Bankruptcy
Code. After the setoff occurred, the debtor noved to reopen her
case, and filed anmended schedules which for the first time |isted
her 1997 incone tax overpaynent as an exenpt asset under § 522.
The IRS did not file any objection to the reopening of the case
or the anended schedul es. The bankruptcy court granted the

nmoti on to reopen and her schedul es were anended. The

pl aintiff/debtor, Constance Luongo, then brought an action in the
bankruptcy court to recover her 1997 tax overpaynent. She
asserted that the setoff executed by the I RS was i nproper because
(1) the 1993 tax debt had been discharged in bankruptcy, and (2)
the 1997 tax overpaynent had been exenpted from her bankruptcy
estate. In response, the |IRS argued that the bankruptcy court

| acked jurisdiction or that it should abstain from hearing the
matter. The IRS further asserted that Bankruptcy Code § 553
preserved the IRS right to setoff under § 6402(a),
notw t hstandi ng the di scharge of debtor’s unpaid 1993 tax debt or
her attenpt to exenpt the 1997 overpaynent. The case was
submtted to the bankruptcy court on cross-notions for summary

j udgnent .

The bankruptcy court adopted the opinion in Al exander v.

2 “Although no federal right of setoff is created by the
Bankruptcy Code, 11 U S.C. § 553(a) provides that, with certain
exceptions, whatever right of setoff otherw se exists is preserved
i n bankruptcy.” Citizens Bank of Maryland v. Strunpf, 516 U. S. 16,
18, 116 S.Ct. 286, 289 (1995).



I nt ernal Revenue Service, 225 B.R 145 (Bankr. WD. Ky. 1998),
and granted plaintiff’s notion for summary judgnent. Construing
the conflicting mandates of the two sections in favor of the
debtor, the bankruptcy court in Al exander held that the |anguage
in 8 522(c) that “property exenpted under this section is not
liable . . . for any debt of the debtor that arose . . . before

the comencenent of the case . t ook precedence over the

| anguage of § 553(a) that “this title [the Bankruptcy Code] does
not affect any right of a creditor to offset. . . .” The IRS
appeal ed and the district court reversed. The district court
hel d that based on the clear and unanbi guous | anguage of 8§ 553(a)
the IRS right of setoff was unaffected by Luongo’s clains that
the tax overpaynent is exenpt property and the tax liability was
di scharged in the bankruptcy proceeding. Appellant Luongo filed
a tinely notice of appeal.

Whil e neither the district court nor the bankruptcy court
afforded the IRS jurisdictional clains neani ngful discussion in
their respective opinions, we address these clainms first as they
are necessarily antecedent to any determ nation of the nerits.
In so doing, we conclude that the bankruptcy court had
jurisdiction to resolve the debtor’s tax dispute and did not
abuse its discretion in not abstaining. Further, we hold (1)
that the IRS permssibly setoff Appellant’s prepetition tax
over paynent agai nst her discharged debt and (2) that Appell ant
coul d not exenpt the overpaynent under 8§ 522. Because we find
t hat Appellant could not properly exenpt the overpaynent at

i ssue, we do not reach the exenption issue decided below -- that
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is, whether 8 522(c) prevents a creditor fromexercising its

right

court

to setoff preserved in 8§ 553. The judgnent of the district
i s AFFI RMVED.

Anal ysi s

|. Jurisdiction and Abstention

The I RS contends first that the bankruptcy court |acked

jurisdiction to consider this matter, or in the alternative,

shoul

d have abstained. Section 505 authorizes bankruptcy courts

to determ ne the anmount or legality of any tax liability of the

est at

e or the debtor. 11 U S. C. 8 505(a)(1).® This authority,

however, is not unlimted. Section 505(a)(2)(B) provides that

t he bankruptcy court may not determ ne —

The |

bankr

(B) any right of the estate to a tax refund, before the
earlier of -
(i) 120 days after the trustee properly requests
such refund fromthe governnental unit from which
such refund is clained; or
(ii) a determ nation by such governnental unit of such
request.

RS contends that the |anguage of 8 505(a)(2)(B) precludes a

uptcy court fromdeciding the personal tax liability of the

debt or. It relies on the inclusion of the terns “the estate” and

“t he

trust

trustee” to argue that 8§ 505 contenplates that only a

ee may obtain a tax refund in bankruptcy court, and then

3 Section 505(a)(1) provides:

Except as provided in paragraph (2) of this subsection, the
court may determne the anount or legality of any tax, any
fine or penalty relating to a tax, or any addition to tax,
whet her or not previously assessed, whether or not paid, and
whet her or not contested before and adj udi cated by a judici al
or admnistrative tribunal of conpetent jurisdiction.
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only if the trustee is seeking a refund on behalf of the estate.
Initially, we note that the IRS reading of this subsection
is contrary to the broad grant of jurisdiction in 8§ 505(a)(1)
permtting a bankruptcy court to determ ne “the anount or
legality of any tax, any fine or penalty relating to a tax, or
any addition to tax, whether or not previously assessed, whether
or not paid, and whether or not contested before and adj udi cated
by a judicial or admnistrative tribunal of conpetent
jurisdiction.” Furthernore, the |egislative statenents
acconpanyi ng 8 505 nmake clear that the section “authorizes the
bankruptcy court to rule on the nerits of any tax claiminvolving
an unpaid tax, fine, or penalty relating to a tax, or any
addition to a tax, of the debtor or the estate.” 124 Cong.Rec. H
11110 (daily ed. Sept. 28, 1978) (remarks of Rep. Edwards
i ntroduci ng the House anendnent) (enphasi s added), reprinted in,
1978 U.S.C.C. A N 5787, 6436, 6490. And under the paragraph
headi ng “Jurisdiction of the tax court in bankruptcy cases,” the
| egislative statenents instruct that “the bankruptcy judge wll
have authority to determ ne which court will determne the nerits
of the tax claimboth as to clains against the estate and cl ai ns
agai nst the debtor concerning his personal liability for
nondi schargeabl e taxes.” 124 Cong. Rec. 32414 (1978) (Statenent
of Representative Edwards), reprinted in 1978 U S.C. C. A N 6436,
6492- 93 (enphasis added); 124 Cong. Rec. 34014 (1978) (Statenent
of Senator DeConcini), reprinted in 1978 U S.C. C A N 6505, 6562;
see also Begier v. IRS, 496 U S. 53, 64-65 n. 5, 110 S.Ct. 2258,
2266 n. 5, 110 L.Ed.2d 46 (1990) (“Because of the absence of a
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conference and the key roles played by Representative Edwards and
his counterpart floor nmanager Senator DeConcini, we have treated
their floor statenents on the Bankruptcy Reform Act of 1978 as
per suasi ve evi dence of congressional intent.”). The IRS cites no
case supporting its restrictive reading of the bankruptcy court’s
jurisdiction under 8 505. On the contrary, absent the express
statutory limtations in 8 505(a)(2)(A) and (B), bankruptcy
courts have universally recognized their jurisdiction to consider
tax issues brought by the debtor, Iimted only by their

di scretion to abstain.* In re Hunt, 95 B.R 442, 445 (Bankr.

4 The di ssent woul d dism ss Luongo’s action on the ground t hat
the bankruptcy court’s jurisdiction extends only to clains for
refunds that benefit the estate. W cannot agree. The dissent’s
conclusion would have a far-reaching inpact on the scope of the
bankruptcy court’s jurisdiction over tax matters. Yet, no court
has recogni zed such a limtation. Several courts have, however,
recogni zed the right of a debtor to bring a refund action. See In
re Ryan, 64 F.3d 1516, 1520 (11'" Gr. 1995) (allow ng Chapter 7
debtor to maintain a refund action in bankruptcy court upon
conpliance with treasury regulations); Inre Gibben, 158 B. R 920,
924 (S.D.N. Y. 1993) (concluding that “& 106(a) waives the
Governnent’s sovereign imunity where a bankrupt debtor seeks a
refund in circunstances where the | RS has exerci sed the right under
§ 553(a) of the Bankruptcy Code to of fset that refund agai nst ot her
tax liabilities.”).

Section 505(a)(2)(B), Ilike § 505(a)(2)(A, Ilimts the
jurisdictional grant in 8 505(a)(1). Section 505(a)(1l) grants the
bankruptcy court jurisdiction over any tax claim including refund
clains; 8 505(a)(2)(B) then prescribes thelimts particular to the
bankruptcy court’s ability to determne a refund. The i ntended
pur pose of subsection (a)(2)(B) was to prevent a refund claimfrom
| angui shing in the adm nistrative processes, not to restrict the
scope of the bankruptcy court’s jurisdiction over tax refunds to
those benefitting the estate. Inre St. John’s Nursing Honme, Inc.,
154 B.R 117, 120 (Bankr.D. Mass. 1993). Section 505(a)(2)(B) thus
permts the bankruptcy court to nmake a determ nation of a refund if
the taxing authority does not act upon a refund claimw thin 120
days. Al though not disputed by the parties, we note, in response
to the dissent, that Luongo conplied with the requirenents of 8§
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505(a)(2)(B) by filing her annual tax return. See 26 CF.R 8
301.6402-3(a)(5) (1994) (“A properly executed individual .
income tax return . . . shall constitute a claim for refund or
credit . . . for the anobunt of the overpaynent disclosed by such
return”). The IRS, by setting off the overpaynent against the
discharged tax liability, made a “determ nation” in accordance with
8§ 505(a)(2)(B) of Luongo’s refund-request for the overpaynent.
Even the dissent’s focus on the |anguage “the right of the
estate to a refund” does not support its position that 8§
505(a) (2)(B) deprives the bankruptcy court of jurisdiction to hear

Luongo’s claim In this regard, the dissent m stakenly concl udes
that property |listed as exenpt by the debtor does not fall in this
cat egory. On the contrary, it is a fundanmental principle of

bankruptcy law that only property of the estate may be exenpted by
the debtor. Oaen v. Omnen, 500 U. S. 305, 308 (1991). The estate
conprises “all legal or equitable interests of the debtor in
property as of the comencenent of the case.” 11 U S. C. § 541(a).
In the present case, any overpaynent nmade by Luongo occurred
prepetition and any right to a refund is therefore property of the
estate. Kokoszka v. Belford, 417 U S. 642, 645-58, 94 Sct. 2431,
2433-35 (1974). Upon proper recognition that exenpted property
first enters the estate and that the estate has a right to any
refund in the present case, it becones clear that our hol di ng does
not read the term “right of the estate” out of the statute as
al |l eged by the dissent.

The di ssent concedes that Luongo could bring a claimfor a
determ nation of her tax liability. The dissent, however, would
not allow Luongo to bring her refund claim The dissent’s
distinction apparently derives, in part, fromits prem se that
general unsecured creditors, not the debtor, are the intended
beneficiaries of 8 505(a). Relying on this prem se, the dissent
endeavors to rewite the | anguage of 8§ 505(a)(2)(B) by converting
“the right of the estate to a refund” into “a refund that benefits

the estate.” Wiile seemngly a benign distinction, the dissent’s
erroneous limtation of the estate to “property which will be used
to pay the creditors,” renders it significant. The dissent’s

ultimate result is thus to permt only refunds that benefit
creditors, not “what Luongo seeks through her action- a refund
solely for her own benefit.” Under the dissent’s interpretation,
even the trustee could not seek a refund if the debtor had |listed
it as exenpt on her schedul es, thereby preventing the bankruptcy
court from protecting the debtor’s use of exenptions to gain a
fresh start regardless of who filed the refund action. The
dissent’s |[imtation on the bankruptcy court’s jurisdiction also
ignores the fact that a bankruptcy court is entitled to determ ne
the debtor’s nondi schargeable tax liability. Congress’ allowance
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N.D. Tex. 1989) (“[T]he reported decisions uniformy recognize
the Bankruptcy Court’s jurisdiction to determne a debtor’s tax
liability . . . .7").

The bankruptcy court’s ability to abstain is prem sed on
Congress’ use of the word “may” in 8 505. |In re Beisel, 195 B.R
378, 379 (Bankr. S.D. Onio 1996) (“Section 505(a)(1) allows but
does not require the Bankruptcy Court to determ ne a debtor’s tax
liabilities.”). The factors frequently cited by the courts in
deci ding whether to abstain include the conplexity of the tax
i ssues to be decided, the need to adm ni ster the bankruptcy case
in an orderly and efficient manner, the burden on the bankruptcy
court’s docket, the length of tine required for trial and
decision, the asset and liability structure of the debtor, and
the prejudice to the taxing authority. In re Hunt, 95 B.R at
445, Several courts have also taken into consideration what they
identify as the two-fold purpose of 8§ 505: (1) “affording a forum
for the ready determ nation of the legality or anpbunt of tax
clains, which determnation, if left to other proceedings, m ght
del ay conclusion of the adm nistration of the bankruptcy estate,”
In re Diaz, 45 B.R 137, 138 (Bankr. S.D. Fla. 1984), and (2)
“providing an opportunity for the trustee, on behalf of the
creditor, to contest the validity and anount of a tax clai mwhen

the debtor has been unwilling or unable to do so.” Inre

of the bankruptcy court to nmake such a determ nati on underm nes the
dissent’s assertion that 8 505 serves the limted purpose of
all owi ng the bankruptcy court to adjudicate tax matters affecting
the estate or benefitting creditors.



M Il saps, 133 B.R 547, 554 (Bankr. MD. Fla.1991); see also Gty
of Amarillo v. Eakens, 399 F.2d 541, 543-44 (5'" Cir. 1968) (“The
anendnent, by authorizing redeterm nations in those instances
where the tax clai mwas never appeal ed, serves to protect
creditors of the bankrupt fromthe bankrupt’s | ack of
diligence.”).

The bankruptcy courts that have focused on these
requi renents consi der general unsecured creditors, not the
debtor, the intended beneficiaries of 8 505(a). Inre WIIians,
190 B.R 225, 227 (Bankr. WD. Pa. 1995); In re Tropicano |nc.
128 B.R 153, 161 (Bankr. WD. Tex. 1991). These courts concl ude
t hat when neither of the above two purposes woul d be served by a
bankruptcy court determ nation of a chapter 7 debtor’s tax
liability, abstention is warranted. These cases inproperly view
8 505 in isolation wthout proper deference to the other goals of
t he Bankruptcy Code. The bankruptcy court’s responsibility in
adm nistering the estate is not only to achieve a fair and
equitable distribution of assets to the creditors, but also to
“relieve the honest debtor fromthe wei ght of oppressive
i ndebt edness and permt himto start afresh.” Local Loan v.
Hunt, 292 U. S. 234, 244, 54 S.C. 695, 699 (1934). Thus, a court
shoul d consider the inpact of the abstention not only on the
general adm nistration of the estate, but also on the debtor. In
re Smith, 122 B.R 130, 133-134 (MD. Fla. 1990) (declining to
exerci se discretion because it would not assist the debtor to

have a fresh start inlife).



Anot her touchstone of the abstention inquiry is the
substantive | aw governing the material issues. Wen bankruptcy
issues are at the core of a dispute, it would be absurd for a
bankruptcy court to abstain from deciding those matters over
which it has particular expertise. On the other hand, sinply
because tax law is sonehow i nplicated does not automatically
trigger abstention. Just as bankruptcy courts are often called
upon to apply state law in resol ving bankruptcy matters, so too
may they apply tax law in appropriate circunstances.® In tax
cases, the issue of abstention often arises with respect to
questions of dischargeability. Mny of the courts that have
abstained cite the legislative history that:

in the case of nondi schargeabl e Federal incone
taxes, the IRS would be required to issue a deficiency
notice to an individual debtor, and the debtor could
then file a petition in the Tax Court—-or a refund suit
ina district court—as the forumin which to litigate
his personal liability for a nondi schargeabl e tax.

124 Cong. Rec. H 11110 (Sept. 28, 1978, remarks of Rep. Edwards);
S 17427 (CQct. 6, 1978, identical remarks of Sen. DeConcini).
This quote and the cases relying on it are predicated on the non-
di schargeability of the tax. Were the determ nation of

di schargeability or other bankruptcy specific issues is fully
resol ved, we agree with the IRS that there is no reason why the

suit cannot be heard by a district court, the Tax Court, or the

> “Bankruptcy courts routinely interpret state lawin order to
resol ve di sputes in bankruptcy cases.” Inre Wlson, 85 B.R 722,
727 (Bankr. E. D. Pa. 1988) . For exanple, the bankruptcy court may
avoid a preference under 11 U . S.C. § 547 or a fraudul ent transfer
under 11 U. S.C. 8§ 548, even though these defenses are intertw ned
with state | aw
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Court of Federal Clainms.® Qur case, on the other hand, is nore
anal ogous to those cases where the court was faced wth the
prelimnary bankruptcy question of whether the tax liability was
di schargeable. See In re Shapiro, 188 B.R 140, 143 (Bankr. E.D.
Pa. 1995)(concluding that while the bankruptcy court is the
appropriate forumto determ ne the bankruptcy issue of

di schargeability, it would be inappropriate for the bankruptcy
court to decide the anount of the debtor’s non-di schargeabl e
liability, which relies on non-bankruptcy law); In re Wod, 1994
WL 759753 (Bankr. N.D. Ga. Nov. 21, 1994) (court abstained from
fixing the amount of the debt but set a trial with regard to the
i ssue of dischargeability); In re Cosciniak, 1994 W 585928, at
*3 (Bankr. S.D. Ind. May 25, 1994) (court ruled on

di schargeability but abstained from deciding anount of
liability). |In the instant case, Appellant was not requesting

t he bankruptcy court to determ ne the anount of her tax
liability, but instead whether her tax overpaynent, by virtue of
exenption or dischargeability, was protected fromsetoff by the
| RS.

In In re Shapiro, the bankruptcy court noted several cases
which follow the increasing trend of “dism ssing a pending
adversary proceedi ng which does not involve bankruptcy | aw
i ssues, upon dism ssal of the bankruptcy case itself.” 188 B.R

at 148 (citing Chapman v. Currie Mtors, Inc., 65 F.3d 78 (7"

6 Taxpayers can appeal adverse determ nations by the IRS to
the Tax Court or Court of Federal Cains, or they can pay any
assessnent and bring suit in the district court. |.R C § 7422.
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Cr. 1995)). In Chapman, the Seventh G rcuit found that the
bankruptcy court properly abstained fromdeciding a “related to”
proceedi ng where the resolution of the matter did not rely on
bankruptcy |law and neither party alleged that the objectives of
t he Bankruptcy Code would be inpaired. 65 F.3d at 82. W find
such reasoni ng persuasive. Accordingly, we hold that where
bankruptcy issues predom nate and the Code’s objectives wll
potentially be inpaired, bankruptcy courts should generally
exercise jurisdiction.” Conversely, absent any bankruptcy issues
or inplication of the Code’s objectives, it is usually
appropriate for the bankruptcy court to decline or relinquish
jurisdiction. W recognize, of course, that there nmay be
i nstances where exceptional factors involving judicial econony,
fairness and convenience to the litigants, or the sinplicity of
t he non-bankruptcy issues involved may counsel otherwise. See In
re Smith, 866 F.2d 576, 580 (3d G r. 1989). Such instances
shoul d be rare and we trust bankruptcy courts will exercise their
jurisdiction prudently.

We now consider the application of this standard to the
present case. This Court reviews the bankruptcy court’s decision

not to abstain for an abuse of discretion. Matter of Howe, 913

F.2d 1138, 1143 (5" Cir. 1990). In this case, Appellant

7 Such bankruptcy objectives include, but are not limted to,
ensuring the efficient adm nistration and equitabl e distribution of
the estate for the benefit of the creditors and protecting the
debtor’s right to a fresh start. See In re Henderson, 18 F.3d
1305, 1307 (5'" Gr. 1994) (recognizing “the Bankruptcy Code’s
i nportant objective of allowing the debtor to gain a fresh start in
his financial life.”).
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recei ved a discharge of her 1993 tax liability pursuant to 8§ 727
of the Bankruptcy Code. The IRS then exercised its right to
setoff established in 8§ 6402 of the I.R C. and preserved in § 553
of the Bankruptcy Code. Finally, Appellant clained her tax

over paynment as an exenpt asset under 8§ 522 of the Bankruptcy
Code. We begin the abstention inquiry by identifying the
material issues: first, whether Appellant could exenpt her tax
over paynment under 8 522; second, whether 8§ 522(c) inmunizes
exenpt property fromsetoff; and third, whether 88 524(a)(2) and
553 of the Bankruptcy Code permt a creditor to setoff against

di scharged debt. The resolution of these issues, although
involving the IRS right to setoff under 8§ 6402(a) of the |.R C
was governed predom nantly by bankruptcy law. Notably, there is
no di spute over the anmobunt of the parties’ respective tax
liabilities or that outside of bankruptcy the I'RS would have the
right to setoff. |Instead, the resolution of this matter required
t he bankruptcy court to interpret conflicting sections of the
Bankruptcy Code and to determ ne the proper scope of the parties’
rights to dischargeability, exenption, and setoff. Such

determ nations are best made by the bankruptcy court. The second
prong of the abstention inquiry also counsels in favor of the
bankruptcy court retaining jurisdiction. Appellant’s rights to
the integrity of her discharge and to the use of her exenptions
are integral to the Code’'s objective in providing a fresh start.
Under the circunstances presented here, the bankruptcy court’s

deci sion not to abstain was clearly proper.
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1. IRS Right to Setoff

On May 19, 1998, Appellant Luongo filed for relief under
Chapter 7 of the Bankruptcy Code. At the tinme of her filing she
owed the IRS $3,800 in unpaid taxes fromher 1993 tax year. On
August 15, 1998, Appellant filed her 1997 inconme tax return
showi ng an over paynent of $1,395.94. The bankruptcy court
entered an order on Septenber 10, 1998 di scharging Appellant’s
personal liability for her 1993 incone tax deficiency.
Subsequently, in Novenber 1998, the IRS executed its claimto
setoff and applied all of Appellant’s 1997 tax overpaynent to her
unpaid 1993 tax liability.®

Appel lant first argues that the discharge of her 1993 tax
l[iability under 8 524(a)(2) bars the IRS fromexecuting its claim
to setoff. Section 524(a)(2) provides:

(a) A discharge in a case under this title —

(2) operates as an injunction against the comencenent or
continuation of an action, the enploynent of process, or an
act, to collect, recover, or offset any such debt as a
personal liability of the debtor, whether or not discharge
of such debt is waived,

11 U.S.C. 8§ 524(a)(2) (enphasis added). There is an apparent
i nconsi stency between § 524(a)(2)’'s prohibition on offsets and 8§
553'"s recognition of setoff rights. Section 553(a) provides:

(a) Except as otherwi se provided in this section and

8 A setoff or offset is “[a] deduction; a counterclaim a
contrary claimor demand by which a given claimmay be | essened or
cancel ed.” BLACK' s LAwW Dictionary 1085 (6'" Ed. 1990). Setoff is
di stingui shed from recoupnent in that a setoff is “[a] counter-
cl ai m demand whi ch defendant hol ds against plaintiff, arising out
of atransaction extrinsic of plaintiff’s cause of action.” BLAK S
LAw Dicti anary 1372 (6'" Ed. 1990).
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sections 362 and 363 of this title, this title does not
affect any right of a creditor to offset a nmutual debt by
such creditor to the debtor that arose before the
comencenent of the case under this title against a claimof
such creditor against the debtor that arose before the
comencenent of the case .

We agree with the vast majority of courts considering the
rel ati onship between § 524(a) and 8 553 that a debtor’s di scharge
i n bankruptcy does not bar a creditor fromasserting its right to
setoff. See In re Davidovich, 901 F.2d 1533 (10" Cir. 1990); In
re Buckenmaier, 127 B.R 233 (9" Gr. B.A P. 1991); Posey v.

Dept. of Treasury, 156 B.R 910 (WD.N Y. 1993); Reich v.

Davi dson Lunber Sales Enp. Ret. Plan, 154 B.R 324 (D. Utah
1993); In re Thonpson, 182 B.R 140 (Bankr. E.D. Va. 1995); In re
Runnels, 134 B.R 562 (Bankr. E. D. Tex. 1991); In re Mrgan, 77
B.R 81 (Bankr. S.D. Mss. 1987); In re Conti, 50 B.R 142
(Bankr. E.D. Va. 1985); In re Ford, 35 B.R 277 (Bankr. N. D. Ga.
1983); In re Shaw Constr. Corp., 17 B.R 744 (Bankr. E.D. Pa.
1982); Krajci v. M. Vernon Consuner Discount Co., 16 B.R 464
(Bankr. E.D. Pa. 1981). But see In re Dezarn, 96 B.R 93, 95
(Bankr. E.D. Ky. 1988); In re Johnson, 13 B.R 185, 189 (Bankr.
M D. Tenn. 1981). It is inpossible for us to ignore the clear
statenment of § 553 that “this title [the Bankruptcy Code] does
not affect any right of a creditor to offset . . . .7 W
interpret this statenment to allow a di scharged debt to be setoff
upon conpliance with the terns and conditions provided in 8§ 553,
notw t hstanding 8 524(a)’s post-discharge bar. This

interpretation avoids the “possible injustice in requiring a
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creditor to file its claimfor satisfaction in the bankruptcy
court, while at the sane tinme conpelling the sane creditor to pay
in full its debt to the bankruptcy estate.” 1In re Davis, 889
F.2d at 661 (quoting In re Southern Indus. Banking Corp., 809
F.2d 329, 332 (6th Gr.1987)). Qur interpretation also creates
an equitabl e bal ance by preventing affirmative action to coll ect
t he di scharged debt, while preserving the creditor’s right to

rai se a discharged debt as a defense to a recovery action brought
by the debtor. “In these circunstances, where the creditor’s use
of 8§ 553 is defensive, the spirit of 8§ 524(a)(2), ‘to elimnate
any doubt concerning the effect of the discharge as a total

prohi bition on debt collection efforts’ is not violated.” In re
Ford, 35 B.R at 280 (quoting S.Rep. No. 598, 95'" Cong., 2d

Sess. 80 (1978), U S.C.C A N 1978, 5866).

In order to establish a valid right to setoff under § 553,
the IRS nust prove: (1) a debt owed by the creditor to the debtor
whi ch arose prior to the commencenent of the bankruptcy case; (2)
a claimof the creditor against the debtor which arose prior to
the comencenent of the bankruptcy case; and (3) the debt and
claimnust be nutual obligations. Braniff A rways, Inc. v. Exxon
Co., 814 F. 2d 1030, 1035 (5'" Gir. 1987). The second and third
conditions are easily satisfied in the present case. First,
Appel | ant owed the I RS $3,800 arising out of her 1993 tax year.
Second, the debts involved are between the sane parties standing
in the sanme capacity, the requisite for nutuality.

The final condition is that the IRS debt to Appell ant arose

prior to the commencenent of the bankruptcy case. Creditors are
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l[imted by the terns of 8 553 to offsetting debts owed the debtor
prepetition.® In re Eggeneyer, 75 B.R 20, 22 (Bankr. S.D. I11.
1987) (“The discharge of a debt in a bankruptcy proceedi ng does
not affect the creditor’s right to setoff, provided the right of
setoff existed at the tine the bankruptcy petition was filed.”).
Whet her a debt arises prepetition is governed by when the debt
accrued, not when the action for recovery was brought. “A tax
obligation accrues when the event that triggers liability has
occurred.” Matter of Mdland I ndus. Service Corp., 35 F.3d 164,
167 (5th Cr. 1994). As of Decenber 31, 1997 all of the events
necessary to establish Appellant’s tax liability for her 1997 tax
year had occurred.!® The date she actually filed her return is
not relevant in determ ning when the debt arose.!* 1d. at 167
("[A] tax claimis incurred on the date it accrues rather than
the date it is assessed or becones payable."). Thus, her
bankruptcy petition having been filed on May 19, 1998, the

over paynent (the debt owed the debtor by the creditor) arose
prior to the commencenent of the case.

Practical considerations reinforce a rule governing setoff

® Any incentive for a creditor to garner assets of the debtor
in anticipation of a pendi ng bankruptcy is abated by the trustee’s
power to avoid such preferences under 8§ 547

10 The reference to Decenber 31 does not inply that tax
liability or overpaynents cannot be established on a pro rata basis
t hroughout the year. W need not consider that question in the
present case.

11 The right to setoff exists provided that the debt is owed
at the time the petition is filed even though it was not due or
I'i qui dat ed. Braniff Airways, 814 F.2d at 1035-36; COLIER ON
BANKRUPTCY, § 553.03[1][d] at 553-16, [f] at 553-18 (15th ed. 1996).
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agai nst di scharged debt that disregards the timng of the
debtor’s action in favor of when it accrued. A contrary

concl usi on woul d open the proverbial floodgates to all nmanner of
deception.?? Specifically with regard to taxes, allow ng

di schargeability to act as a bar would permt a debtor to shelter
assets fromhis creditors by making substantial overpaynents to
the IRS during a given tax year. The debtor could w thhold the
filing of his tax return until after he had filed for bankruptcy
and received a discharge. Post-discharge, the debtor could
obtain his tax refund free fromthe clainms of his creditors.?®
Such a result would not conport with the equitable nature of the
Bankruptcy Code. Accordingly, we find the IRS debt to Appellant
as a result of her overpaynent during the 1997 tax year arose
prepetition. Having established a valid right of setoff under 8§

553, the IRS permssibly offset Appellant’s overpaynent agai nst

2.%1f the court in [In re Johnson, 13 B.R 185, 189 (Bankr.
M D. Tenn. 1981)] were correct inits interpretation of § 553, then
a debtor could prevent a creditor from effecting a setoff by
waiting to file suit on a prepetition transaction until after he
had filed a petition for relief. We conclude that the proper
interpretation of 8 553 is that it allows the setoff of nutual
debts both of which arose before bankruptcy, regardless of when
suit thereon is instituted. This would, thus, allowa creditor to
rai se a discharged debt as a defense to an action brought by the
debtor, regardless of when that action is instituted, if that
action is based on a claimor cause of action which arose before
bankruptcy.” In re Shaw Construction Corp., 17 B.R at 748.

B 1n the present case, Appellant reopened her bankruptcy case
and |listed the overpaynent as an asset. |In cases where the debtor
does not list the claim as an asset, yet l|ater comences a
proceedi ng based on that claim she would likely be judicially
estopped from prosecuting her action. See In re Coastal Pl ains,
Inc., 179 F.3d 197 (5'" Gr. 1999).
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her discharged 1993 tax liability.

After the I RS executed its setoff rights, Appellant noved to
reopen her case and filed anmended schedul es exenpting the 1997
tax overpaynent. Appellant’s second claimis that by virtue of
t he exenption of her tax overpaynent, the RS is prohibited from
exercising its right to setoff. The commencenent of the
bankruptcy case creates a bankruptcy estate, which includes al
“l egal and equitable interests of the debtor.” 11 U S.C. § 541,
Onen v. Omnen, 500 U. S. 305, 308 (1991); Martin v. United States,
159 F.3d 932, 934 (5'" Cir. 1998). Bankruptcy Code section 522
then permts a debtor to exenpt certain property of the
bankruptcy estate. 11 U S.C. 8§ 522(b). Property exenpted under
§ 522 is renoved fromthe estate for the benefit of the debtor.
Thus, it is axiomatic that property cannot be exenpted unless it
was first part of the estate:

An exenption is an interest withdrawn fromthe estate
(and hence fromcreditors) for the benefit of the
debt or.

* k%
Property that is properly exenpted under 8§ 522 is (wth
sone exceptions) immunized against liability for
prebankruptcy debts. § 522(c). No property can be
exenpted (and therefore i nmuni zed), however, unless it
first falls within the bankruptcy estate. Section
522(b) provides that the debtor nmay exenpt certain
property “fromproperty of the estate”; obviously,
then, an interest that is not possessed by the estate
cannot be exenpted.

Onen, 500 U.S. at 308 (enphasis in original). A debtor’s claim
to a tax refund is property of the estate. Mieller v.
Commi ssi oner, 496 F.2d 899, 903 (5'" Gir. 1974). However, under
26 U. S.C. 8 6402(a) the debtor is generally only entitled to a
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tax refund to the extent that her overpaynent exceeds her unpaid
tax liability. Inre Davis, 889 F.2d at 661. In the present
case, the estate had a tax liability totaling $3,800, while the
1997 overpaynent totaled only $1,395.94. Section 6402(a) grants
the IRS discretion whether to offset against a debtor’s unpaid
tax liability or to refund the overpaynent to the taxpayer. The
| RS el ected to exercise that discretion to apply the overpaynent
to Appellant’s past liability. Because the prior unpaid tax
liability exceeded the anmount of the overpaynent, the debtor was
not entitled to a refund and the tax refund did not becone
property of the estate. Absent an interest in the estate to the
refund, it could not properly be exenpted by the debtor under 8§
522.

Concl usi on

We reject the IRS contention that the bankruptcy court
| acked jurisdiction over this proceeding. Section 505(a)(1)
vests the bankruptcy court with broad jurisdiction over tax
matters of the estate and the debtor, including determnations
Wth respect to the personal liability of the debtor. The IRS
alternative contention that the bankruptcy court should have
abstained and permtted this action to be brought in the Tax
Court or the district court is also rejected. The bankruptcy
court did not abuse its discretion in not abstaining froma
proceedi ng i nvol ving i ssues governed predom nantly by bankruptcy
| aw and i nplicating one of the Code’ s paranount objectives of

provi di ng the honest debtor with a fresh start. The bankruptcy
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court erred, however, by preventing the IRS fromenforcing its
statutory right to setoff, established in 8§ 6402(a) of the |. R C
and preserved in 8 553 of the Bankruptcy Code, against a tax
overpaynent that arose prior to the comencenent of the case.
Upon conpliance with the terns of 8§ 553, a creditor’s right to
setoff is not affected by the post-discharge bar on collection
efforts in 8§ 524(a)(2). Additionally, under our controlling
caselaw, the estate did not have an interest in the tax

over paynent which could be exenpted by Appellant. The bankruptcy
court erred in permtting Appellant to exenpt property, pursuant
to 8§ 522, which had not entered the estate. Because we find
Appel I ant coul d not exenpt the overpaynent under 8 522, we | eave
open the question of whether 8§ 522(c) immuni zes exenpt property

fromsetoff. W AFFIRMthe judgnent of the district court.
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EMLIOM GARZA, Crcuit Judge, dissenting:

In contrast to the majority, | would not reach the nerits of
Constance Luongo’s claimfor a refund. Instead, | would dismss
her action on the ground that, under 11 U S.C. 8§ 505(a)(2)(B)

t he bankruptcy court |acked jurisdiction over her refund claim

| find that the bankruptcy court’s jurisdiction extends only to
clains for refunds that benefit the estate. The majority rejects
this contention wwth a cursory analysis of the statute—sinply
reciting the statutory text, but relying on legislative history
pertaining only to tax liability clains. |In dispensing with the
assertion that 8 505 bars the bankruptcy court’s exercise of
jurisdiction over this case, the majority overl ooks the plain
meani ng of the statute and the | egislative history regarding the
bankruptcy court’s jurisdiction over refund cl ai ns.

It is a cardinal rule of statutory interpretation that we
begin our analysis by examning the statute’s text. See INS v.
Phi npat hya, 464 U.S. 183, 189, 104 S. . 584, 589, 78 L. Ed. 2d
401 (1984) (“This Court has noted on nunerous occasions that in
all cases involving statutory construction, our starting point
must be the | anguage enpl oyed by Congress, . . . and we assune
that the legislative purpose is expressed by the ordinary neani ng
of the words used.”) (quotations and citations omtted). Mere
gquotation of the statute does not satisfy this requirenent;

i nstead, we nust give studied consideration to Congress’ s words.
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Mor eover, 8 505 abrogates the governnent’s sovereign i munity,
requiring us to strictly construe it in favor of the sovereign.
See 11 U.S.C. § 106 (expressly abrogating sovereign i munity
where suits are brought pursuant to 8§ 505); Dept. of the Arny v.
Bl ue Fox, 525 U. S. 255, 261, 119 S.C. 687, 691, 142 L. Ed. 2d
718 (1999) (statutes abrogating sovereign inmunity are to be
strictly construed).

Section 505(a)(1) is a grant of jurisdiction, providing
t hat :

Except as provided in paragraph (2) of this subsection,

the court may determ ne the anount or legality of any

tax, any fine or penalty relating to a tax, or any

addition to tax, whether or not previously assessed,

whet her or not paid, and whether or not contested

before and adj udi cated by a judicial or admnistrative
tribunal of conpetent jurisdiction.

(Enphasis added). | agree with the majority that the word “nmay”
in 8 505(a)(1) arns the bankruptcy court with the discretion to
exercise the jurisdiction granted to it by 8 505. This grant of
jurisdiction is, however, limted. The prefatory phrase

“[e] xcept as provided in paragraph (2) of this subsection”
expressly lims this grant of discretionary jurisdiction to those
cases that are not within the paraneters established by paragraph
(2). Even if (a)(l1l) did not contain this explicit exception,
paragraph (2) begins by stating that the “court may not so

determ ne” those cases set out in (2)(A and (B). Inits rules

of construction, the Bankruptcy Code provides that may not’ is
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prohi bitive, and not perm ssive,” nmaking clear that the
bankruptcy court is prohibited fromdeciding cases in (2)(A) and
(B). 11 U.S.C. 8 102(4). Furthernore, our circuit has
previously accepted that paragraph (2) limts the bankruptcy
court’s jurisdiction, requiring us to determ ne whether the case
at hand falls within the circunstances set out by that paragraph.
See In re Arnstrong, 206 F.3d 465, 474 (5th Cr. 2000) (holding
that the bankruptcy court |acked jurisdiction to consider a
refund claimwhere the trustee failed to conply with §
505(a)(2)(B)); Tex. Conptroller of Pub. Accounts v. Trans State
Qut door Adver. Co. (In re Trans State Qutdoor Adver. Co.), 140
F.3d 618, 620 (5th Gr. 1998) (holding that if the chapter 11
debtor’s tax liability claimfell within 8 505(a)(2)(A), the
bankruptcy court |acked jurisdiction to consider the clainm;
Internal Rev. Serv. v. Teal (In re Teal), 16 F.3d 619, 622 (5th
Cr. 1994) (“Sinply stated 8 505(a)(2)(A), a jurisdictional
statute, is mandatory”). Consequently, the plain nmeaning of the
text conpels us to exam ne whether 8 505(a)(2) deprives the
bankruptcy court of jurisdiction.
Section 505(a)(2)(B) provides that:
the court may not so determ ne
(B) any right of the estate to a refund, before
the earlier of—
(i) 120 days after the trustee properly
requests such refund fromthe governnenta
unit fromwhich the refund is clained; or

(ii) a determ nation by such governnental unit of
such request.
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Luongo clains that the IRS owes her a refund. Subparagraph (B)
is the only provision in 8 505 that addresses “refund” clains.
Hence, subparagraph (B) nust be the starting place for
determ ni ng whet her the bankruptcy court has jurisdiction over
Luongo’s claim See Constable Termnal Corp. v. Cty of Bayonne,
N.J. (In re Constable Termnal Corp.), 222 B.R 734, 737 (Bankr.
D.N.J. 1998) aff’'d In re Constable Term nal Corp., 246 B.R 181
(D.N.J. 2000) (“Cearly, when addressing whether a court may
grant a debtor a tax refund, the court’s decision of the issue
nmust begin with the | anguage of 8§ 505(a)(2)(B)."”); see also
Roberts v. Sullivan County (In re Penking Trust), 196 B.R 389,
394 (Bankr. E.D. Tenn. 1996) (noting Congress’s “distinctive
treatnent” of refund clains).

Subpar agraph (B) establishes three conditions precedent to a
bankruptcy court’s jurisdiction over refund clains. First,
refund clainms nust be properly requested fromthe rel evant
governnental unit. See 11 U S.C. § 505(a)(2)(B)(i). In order to
“properly request” a refund, a trustee nust conply wth the
refund procedures set forth by the governnment fromwhich it seeks
a refund. See In re Arnstrong, 206 F.3d at 472 (“A ‘ proper
request’ [for a refund] under the Internal Revenue Code requires
conpliance with [26 U . S.C.] 88 7422 and 6511”); Roberts, 196 B.R
at 396 (“A ‘proper’ request under 8§ 505(a)(2)(B) connotes

correctness and dictates conformty with the pertinent taxing
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authority’s nmechanismfor seeking a refund.”). Failure to do so
deprives the bankruptcy court of jurisdiction. See Inre
Armstrong, 206 F.3d at 472 (finding that where the trustee failed
to conply with Internal Revenue Code procedures for requesting a
refund, the bankruptcy court |acked jurisdiction to hear the
refund claim; Cty of Perth Anboy v. Custom D strib. Servs.,
Inc. (Inre CustomDistrib. Servs., Inc.), 224 F.3d 235, 243-44
(3d Cr. 2000) (holding that where the chapter 11 debtor failed
to conply with state procedural requirenents, the bankruptcy
court lacked jurisdiction to hear the refund clain). Second, the
subpar agraph sets out when in tine the bankruptcy court may
exercise jurisdiction over a refund claim The bankruptcy court
can act once the relevant governnental unit reaches a
determ nation on the claimor after the passage of 120 days from
the date on which the trustee made his request, whichever is
earlier. Thus, these two preconditions operate as an exhaustion
requi renent, mandating that the trustee allow the governnenta
unit to receive and act on the refund claim although it nust act
within 120 days, before the bankruptcy court can exercise
jurisdiction over the refund claim

Third, and nost inportant for this case, the text and
pur pose of subparagraph (B) tell us what kind of refund claimthe
bankruptcy court has jurisdiction to consider when the first two

condi ti ons have been net: a refund clai mbrought for the benefit
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of the estate. Section 505(a)(2)(B) refers to the “right of the
estate to a refund.” The estate enconpasses the property
outlined in 11 U.S.C. 8§ 541, which wll be used to pay the
creditors. See 5 Collier on Bankruptcy § 541. 01 (15th ed.

1999). “Congress is presuned to know the neaning of the words it
uses, especially in highly conplex and intricate statutory
schenes.” United States v. Sotelo, 436 U S. 268, 286-87, 98 S.

Ct. 1795, 1806, 56 L. Ed. 2d 275 (1978) (Rehnquist, J.

di ssenting); cf. Mdlzof v. United States, 502 U.S. 301, 307, 112
S. Ct. 711, 716, 116 L. Ed. 2d 731 (1992) (“‘[Where Congress
borrows terns of art in which are accunul ated the legal tradition
and neani ng of centuries of practice, it presumably knows and
adopts the cluster of ideas that were attached to each borrowed
word in the body of learning fromwhich it was taken and the
meaning its use wll convey to the judicial mnd unless otherw se
instructed.’”) (quoting Mrissette v. United States, 342 U. S.

246, 263, 72 S. C. 240, 250, 96 L. Ed. 288 (1952)). The
Bankruptcy Code is such a statutory schene, and the word “estate”
does not include what Luongo seeks through her action—a refund

solely for her own benefit.* W nust presune that in using the

14 Inresponsetothis contention, thenmgjority asserts that the
definition of the estate, as provided in 8 541 underm nes ny
construction of the words “right of the estate.” The majority notes
t hat § 541 defines property of the estate broadly to i nclude property
that the debtor may | ater decl are exenpt. Based onthis definition, the
majority asserts that the estate has aright to the refund cl ai mat
i ssue here andthat its construction of 8§ 505 does not read “*the right
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of the estate’ out of the statute,” as | later contend it does. Wile
thenmgjorityis correct that property that the debtor nmay | ater decl are
exenpt is property of the estate, the mgjority’s analysis fails to
account for theinpact of the exenption. The Suprene Court defi ned an
exenption as “aninterest withdrawn fromthe estate (and hence fromt he
creditors) for the benefit of the debtor.” Osen v. Onen, 500 U. S 305,
308, 111 S. . 1833, 1835, 114 L. Ed. 2d 350 (1991) (enphasi s added); see
Wschan v. Adler, 77 F.3d 875, 877 (5th Gr. 1997) (“Although the
proceeds of the pre-petition personal injury causes are initially
property of the estate, sone states and the federal governnent have
creat ed exenptions for thent) (enphasis added). The exenpt property
| eaves the estate and vests in the debtor. See Bell v. Bell (Inre
Bell), 225 F. 3d 203, 216 (2d Cir. 2000) (“It iswell-settled|awthat
theeffect of . . . exenptionistorenove property fromthe estate and
vest it inthe debtor.”); Mayer v. Nguyen (I nre Nguyen), 211 F. 3d 105,
107 & 109 (4th Gr. 2000) (the operation of the exenption is to
“excl ude” the exenpt property fromthe estate); Inre Ganble, 168 F. 3d
442, 443 (11th Cr. 1999) (“exenpt property is not part of the
bankruptcy estate”); Seror v. Kahan (I nre Kahan), 28 F.3d 79, 81 (9th
Cr. 1994) (“The bankruptcy estate includes all of the debtor’s
interestsinproperty at the commencenent of the case, except property
that the debtor elects to exenpt.”); Abranowitz v. Pal ner, 999 F. 2d
1274, 1276 (8th G r. 1993) (hol ding that where trustee fail ed to obj ect
to exenption, the trustee was “precluded fromincl udi ng” the property
inthe debtor’s bankruptcy estate); Inre Yoni kus, 996 F. 2d 866, 870
(7th Gr. 1993) (“[a]fter an asset is property of the estate. . ., it
can still past out of the estate (thus out of the reach of creditors)
as a” 8§ 522 exenption); Taylor v. Freel and & Kronz, 938 F. 2d 420, 422
(3d Gr. 1991) (“[T]he property so exenpted is no | onger consi dered
property of the bankruptcy estate.”); Sherk v. Tex. Bankers Li fe & Loan
Ins. Co. (Inre Sherk), 918 F. 2d 1170, 1174 (5th G r. 1990) abrograted
on ot her grounds by Tayl or v. Freel and & Kronz, 504 U. S. 638, 112 S. Ct.
1644, 118 L. Ed. 2d 280 (1992) (exenpt property “i s no |l onger property of
the estate”); Norton Bankruptcy Lawand Practice 2d § 51: 2 (2000) (“The
debtor by acting affirmatively, may take the required action to set
aside his or her exenptions. The court may determ ne what is
appropriately exenpted and what property remains in the estate.”)
(enphasi s added) ; see al so G azi adeai v. Graziadei (Inre G aziadei),
32 F.3d 1408, 1410 n.2 (9th Cr. 1994) (bankruptcy court | acked
jurisdictionover honestead property because it was exenpt and t herefore
had no concei vabl e effect onthe estate). But see Trainav. Sewell (In
re Sewell), 180 F. 3d 707, 710 (5th Cr. 1999) (contrasting excl uded
property with exenpt property and noting that exenpt property is
“includedinthe bankruptcy estate but ‘ exenpted fromuse i n satisfying
clainms of creditors and ot her authori zed charges.”). Eventhenmgjority
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phrase “right of the estate,” Congress intended for this to be
the only type of refund clai menconpassed by § 505(a)(2)(B)

The nodification of refund with “the right of the
estate” also contrasts sharply wwth § 505(a)(1)’'s “any tax, any
fine . . . , or any addition to a tax” language. This difference
illustrates that had Congress intended to refer to refund clains
generally, it could have done so. See also Hartford Underwiters
Ins. v. Union Planters Bank, N. A, 530 U S. 1, 7, 120 S. C
1942, 1947-1948, 147 L. Ed. 2d 1 (2000) (in interpreting 11
U S C 8§ 506, finding that “had Congress intended the provision
to be broadly worded, it could sinply have said so, as it did .

in other section of the Code.”). This difference in |anguage
al so accounts for the fact that the debtor can bring a claimfor
a determnation of his tax liabilities, but cannot bring a refund
claimthat inures only to his benefit. Further, if we were to
adopt the majority’s position we would read the words “right of
the estate” out of the statute, a result eschewed in statutory
interpretation. See 2A Sutherland Statutory Construction 8§ 46.06
(5th ed. 1992) ("A statute should be construed so that effect is
given to all its provisions, so that no part wll be inoperative
or superfluous.”)

Additionally, in setting forth who requests the refund

acknow edges that “exenpted property is renoved fromthe estate.” Thus,
“theright of the estate” i s properly construed as not i ncl udi ng exenpt

property.
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claim the statute refers only to the trustee. See 11 U S.C 8§
505(a)(2)(B). Congress’s failure to require that the debtor nake
such a request cannot be seen nerely as an om ssion because, as
the Suprenme Court noted in construing 8 506 of the Code, “the
fact that the sole party naned -- the trustee -- has a uni que
role in bankruptcy proceedings nakes it entirely plausible that
Congress woul d provide a power to himand not others.” Hartford
Underwriters Ins., 530 U.S. at 7, 120 S. C. at 1947. So too it
is entirely plausible here that Congress entrusted this
responsibility only to the trustee.™ Moreover, giving this
responsibility to the trustee inplies the refund claimw | be
one benefitting the estate because the trustee’s duty is to act
for the benefit of the estate, i.e., for the benefit of the

creditors. 16 As a result, the text’s delegation solely to the

15 Not e, however, that the termtrustee enconpasses a debtor in
possessi on. Federal Rul e of Bankruptcy Procedure 9001. 01(10) provi des
that “[t]rusteeincludes adebtor i n possessioninachapter 11 case.”
Under 11 U.S. C. § 1107, with certai n exceptions “a debtor i n possessi on
shal | have all therights, . . . and powers, and shall performall the
functions and duties, . . . of atrustee in a case under” chapter 11.
Here, Luongo i s a chapter 7 debtor and a trust ee has been appoi nted f or
the estate.

16 The mmjority’s response to ny interpretation of §
505(a)(2)(B) fails to account for the del egati on of the duty to properly
request therefundtothetrustee, insteadtreatingthe analysisasif
its only support restedinthe words “right of the estate.” It is not
si nply because the words “right of the estate” appear that8 505is so
limted, but al so because the duty to request the refundis del egat ed
tothetrustee. Thetrustee’'s duty is to naximze the estate for the
pur poses of distributiontothecreditors. See 6 Collier on Bankruptcy
9 704.02[ 3] (15th ed. 2000) (“[I]t isthe trustee s duty to both the
debtor andthetrusteetorealizefromthe estate all that i s possible

-30-



trustee the duty to properly request the refund clai mconsidered
in tandemwith the statute’s reference only to “the right of the
estate to a refund” denonstrates that 8 505(a)(2)(B) concerns
only a refund that benefits the estate.

The purpose of § 505(a)(2)(B), as expressed in its text,
denonstrates that the text’s singular focus on a refund that
benefits the estate limts the bankruptcy court’s jurisdiction
over refund clains to those clains benefitting the estate that
have been properly requested and the tax authority has been
permtted 120 days to act upon that request. As described above,

the first two conditions precedent form an exhaustion

for distributionanongthecreditors.”) (enphasis added). In chapter
7 proceedings, thetrustee’s main duty isto liquidate the estate as
expeditiously as possible. See 11 U S.C. 8 704(1) (trustee is to
“col | ect and reduce to noney the property of the estate”). Further,
W th respect to exenptions, the Code grants the right of exenptionto
t he debtor, not the trustee. See 11 U. S.C. 8 522. The trustee, as a
party ininterest, has standingto object tothe debtor’s exenpti ons,
and shoul d obj ect where the exenptionis invalidandwulddepletethe
val ue of the estate available for distributiontothe creditors. Once
the period for objections tothe debtor’s proposed exenpti ons passes and
the property becones exenpt, the trustee has no interest in exenpt
property except to the extent that the property’s val ue exceeds any
appl i cabl e caps on the debtor’ s exenpti on, i nwhich case both the estate
and t he debtor have aninterest inthe property. See 11 U S. C. 8§ 522(1)
(property decl ared exenpt on t he debtor’ s schedul es becones exenpt if
t here are no obj ections); Bankr. R Proc. 4003 (providingthirty days
inwhichto object). The Code recognizes that the trustee’s and t he
debtor’ s interests di verge regardi ng exenpti ons by al | ow ng t he debt or
to exenpt property the trustee recovers, and, nore inportantly, by
permttingthe debtor to avoidtransfers thetrustee canavoidinthe
event thetrusteefailstoact. See 11 U S. C. §522(g) and (h). Thus,
the del egationtothe trustee the duty to properly request the refund
claimis especially significant giventhe trustee’s and the debtor’s
roles wwth respect to exenptions.
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requi renent. This requirenent conpels the trustee to first avai
hi msel f of the refund procedures provided by the governnent from
whi ch he seeks a refund and all ows the governnent to act first
Wth respect to that claim rather than being subjected
automatically to the bankruptcy court’s jurisdiction. See
Roberts, 196 B.R at 392 (“The purpose of 8§ 505(a)(2)(B) is to
afford the taxing authority a reasonable opportunity to review
any refund claimunder its normal procedures.”); St. John’s
Nursing Home, Inc. v. Gty of New Bedford (In re St. John’s
Nursing Honme), 169 B.R 795, 800 (D. Mass. 1994) (“Section
505(a)(2)(B) is thus designed to ‘give the taxing authorities

time to act on a refund request.’”) (quoting Benjam n Wi ntraub
and Alan N. Resnick, Bankruptcy Law Manual, f 5.09 (3d ed.

1992)). Inposing such a requirenent on refunds as opposed to tax
liabilities is particularly inportant fromthe governnent’s
perspective. Wien a debtor or a trustee seeks a determ nation of
tax liabilities, he is asking the bankruptcy court to fix what he
owes to the governnent. Were this occurs, the governnment nmay
recei ve paynent. More inportantly, it will not be making a
paynment to the debtor or the estate. |In contrast, when a trustee
calls upon the bankruptcy court to resolve the estate’s refund
claim the trustee anticipates the receipt of a paynent fromthe

governnent. At the resolution of such a claim the governnent,

be it federal or local, may have to nmake a paynent when the noney
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it has received fromthe debtor may have already left its
coffers. See City of Perth Amboy, 224 F.3d at 243 (“[§
505(a)(2)(B)(i)] i1s also a recognition of the havoc that would be
visited on the financial stability of a municipality if it were
forced to refund taxes paid years before”). |If 8§ 505(a)(2)(B)
applied solely to the right of the estate to a refund, the debtor
seeking a refund claimfor her own benefit could go directly to

t he bankruptcy court w thout allow ng the governnent the
opportunity to examne the claim Section 505(a)(2)(B)’s purpose
offers no basis for allow ng one refund claimto escape the
governnent’s procedures but not the other. Cf. In re Dunhill
Med., Inc., No. 92-37700, 1996 W. 354696 at *5 (Bankr. D.N. J.

Mar. 27, 1996) (“A debtor should not be permtted to bypass”
8505(a)(2)(B)’'s requirenents “sinply by classifying a claimas a
‘credit’ because the practical result of a credit is identical to
that of a refund.”). Such a result frustrates the statute’s
exhaustion purpose. Thus, that the text concerns only the
estate’s right to a refund cannot be construed to nean that
Luongo’s claimsinply falls outside the reach of 8§ 505(a)(2)(B)

and within the bankruptcy court’s jurisdiction.* In |light of

17 I n qui ckly di spensing withthe possiblejurisdictional bar
posed by 8§ 505, the mpjority failstonoteinthe text of its opinion
whet her Luongo conplied w th 8 505(a) (2)(B)’ s requirenents that arefund
be properly requested and that the bankruptcy court wait for the
governnent’s determ nation or 120 days after such a request to act
(whi chever may have occurred earlier). Thus, themajorityinpliesthat
a debtor’ s refund cl ai mthat benefits only the debtor i s not bound by
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this purpose and the text’s focus on the estate’s refund cl ai ns,
t he bankruptcy court’s jurisdiction nmust then be limted to
refund clains brought for the benefit of the estate.!®

Implicit in the majority’s contention that this reading of §
505(a)(2)(B) is too constrained is the assunption that Congress
could not have intended to so limt 8 505(a)(1)’s broad grant of
jurisdiction. The interaction between 8 505(a)(1) and 8§
505(a) (2) (A) denonstrates otherwi se. Section 505(a)(2)(B)
provi des that the court nmay not determ ne:

the anount or legality of a tax, fine, penalty, or

addition to tax if such anobunt or legality was

contested before and adjudi cated by a judicial or
admnistrative tribunal of conpetent jurisdiction

t hese conditions. As describedintext, the purpose of subparagraph (B)
does not permt such a distinction.

Inresponsetony dissent, themajority states inafootnote that
Luongo has conplied wth the requirenents of 8 505(a)(2)(B). Hence,
despitetheinplicationof themajority’ sinitial discussion of § 505,
the majority seenstointerpret 8 505(a)(2)(B) as applyingto Luongo’s
claim Thisinterpretationisincorrect becauseit cannot overconethe
text’s focus on “the right of estate” together with the delegationto
the trustee the responsibility for seeking a refund claim

18 The majority responds that other courts confronted with a
debtor’s refund claiminuringonly tothe benefit of the debtor have not
adopted the interpretation of 8§ 5051 have set forth. In support of
this contention, the mpjority pointsto United States v. Ryan (Inre
Ryan), 64 F.3d 1516 (11th Cr. 1995) and Gi bben v. United States (In
re Gibben), 158 B.R 920 (S.D.N. Y. 1993). InlInre Gibben, the court
di d not even broach t he questi on of 8§ 505" s applicability tothe case,
| et alone offer aninterpretationof that section. Althoughthe court
in Inre Ryan at | east di scussed 8§ 505, it nerelyrecitedthe statutory
text and fromt here concl uded, w thout di scussi on, that the debtor need
only nmeet 8 505’ s exhaustionrequirenents inorder for the bankruptcy
court to have jurisdiction. See 64 F.3d at 1520-1521. G ven the
nonexi stent or truncated anal ysis found inthese two cases, | findthem
unper suasi ve.
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before the commencenent of the case under this title
This exception recites the | anguage of the | ast clause of
paragraph (1) adding only the timng provision, i.e., “before the
comencenent of the case under this title.” Subpar agraph (A
t hus precludes the bankruptcy court fromdeterm ning any tax
liabilities contested and adj udi cated pre-petition, cutting a
broad swath fromthe general grant of jurisdiction and |eaving
only those clains contested subsequent to the begi nning of the
bankruptcy case to fall within the scope of the bankruptcy
court’s jurisdiction. Gven the substantial limtation
subpar agraph (A) places on the bankruptcy court’s jurisdiction,
the assunption that Congress did not intend to so limt the
bankruptcy court’s jurisdiction cannot be nade.

Moreover, the majority contends that the above
interpretation of 8 505(a)(2)(B) contravenes Congress’'s intent to
provi ded a broad grant of jurisdiction over “tax issues” as
evinced in the legislative history. In examning the |legislative
history, the majority focuses solely on the |legislative
statenents pertaining to taxes owed by the debtor or the estate.
Specifically, the majority relies on two statenents by
Represent ati ve Edwards and Senator DeConcini. First, the
majority relies on Representative Edwards’' s statenent that 8§ 505
aut hori zes “the bankruptcy court to rule on the nerits of any tax

claiminvolving an unpaid tax, fine, or penalty relating to the
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tax or an addition to a tax, of the debtor or the estate.” 124
Cong. Rec. 32413; see 124 Cong. Rec. 34013 (1978) (Statenent of
Sen. DeConcini). Additionally, the majority points to
Representative Edwards’ s and Senator DeConcini’s statenent that
“t he bankruptcy judge wll have authority to determ ne which
court will determne the nerits of the tax claimboth as to the
cl ai magai nst the estate and cl ai ns agai nst the debtor concerning
his personal liability for nondi schargeable taxes.” 124 Cong.
Rec. 32414 (1978) (statenent of Sen. DeConcini); 124 Cong. Rec.
34014 (1978) (statenent of Rep. Edwards). In these statenents,
the majority zeroes in on the phrases “of the debtor or the
estate” and on “cl ai ns agai nst the debtor concerning his
liability for nondi schargeabl e taxes” in order to show that
Congress intended for the bankruptcy court to have jurisdiction
over refund clains not affecting the estate. But these
statenments concern one kind of claim one in which the debtor
owes noney to the governnent. The first quotation refers to
“unpaid tax, fine, or penalty relating to a tax, addition to a
tax.” Al of these itens connote the taxing authority’ s right to
a paynent. Likew se, the second statenent’s reference to “clains
agai nst the debtor” connotes the governnent’s right to a paynent
fromthe debtor. As such, these statenents offer |little insight
into Congress’s intent with respect to refund cl ai ns.

Representati ve Edwards’ s and Senat or DeConcini’s subsequent
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remarks clarify that 8 505(a)(1)’'s grant of jurisdiction is
subject to paragraph (2)'s limtations. The Legislators note
that the bankruptcy court “will not have jurisdiction to rule on
the nmerits of any tax clai mwhich has been previously

adj udi cated, in a contested proceeding, before a court of
conpetent jurisdiction,” recognizing the exception to
jurisdiction 8 505(a)(2)(A) creates. Mire inportantly, although
conspi cuously absent fromthe majority’s recitation of the

| egislative history, the Legislators addressed refund cl ai ns,
stating:

t he bankruptcy court can, under certain conditions,
determ ne the anount of tax refund claimby the
trustee. . . . [I]f the refund results froman offset
or counterclaimto a claimor request for paynent by
the Internal Revenue Service, or other tax authority,
the trustee wold not first have to file an
admnistrative claimfor refund with the tax authority.
However, if the trustees requests a refund in
ot her situations, he would first have to submt an
admnistrative claimfor the refund. . . . [I]f the
I nternal Revenue Service or other tax authority does
not rule on the refund claimw thin 120 days, then the
bankruptcy court may rule on the nerits of the refund
claim

124 Cong. Rec. 34013 (1978) (Statenent of Sen. DeConcini); 124
Cong. Rec. 32413 (1978) (Statenent of Rep. Edwards) (enphasis
added). The statenent refers only to refund clai ns brought by
the trustee and is devoid of any reference to the debtor. In
contrast, the legislative history of 8 505 is replete with

references to the debtor where it di scusses his debts. See,

e.g., 124 Cong. Rec. 34013 (1978) (Statenent of Sen. DeConcini)
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(“ITAln individual debtor can also file a conplaint to determ ne
di schargeability . . . so that the bankruptcy court would then
determne the validity of the claimagainst the assets in the
estate and al so the personal liability of the debtor for any
nondi schar geabl e debt.”) (enphasis added); 124 Cong. Rec. 32414
(1978) (Statenent of Rep. Edwards) (summ ng up the interplay
bet ween the automatic stay provision and 8 505’ s grant of
jurisdiction stating that “[i]n essence, . . . the bankruptcy
judge w Il have authority to determ ne which court wll determ ne
the nerits of the tax claimboth as to clains against the estate
and cl ai ns agai nst the debtor concerning his personal liability
for nondi schargeabl e taxes.”) (enphasis added). This
j uxt aposition between the discussion of refunds and the renmai nder
of 8 505 again inplies that these refund clains are clains
benefitting the estate, not the debtor personally. Furthernore,
the legislators noted that the bankruptcy court can exercise
jurisdiction over refund clainms by the trustee only under
“certain circunstances,” evincing congressional intent tolimt
t he bankruptcy court’s jurisdiction over refund clains. Thus,
the legislative history shows that Congress granted the
bankruptcy courts only a limted role in adjudicating refund
cl ai ms.

In short, the plain | anguage and the |egislative history

denonstrate that the bankruptcy court has jurisdiction only to
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hear refund clains that benefit the estate and the governnent’s
i munity has not been abrogated for the purposes of this suit.
That 8§ 505 does not provide the bankruptcy court with
jurisdiction cannot be overcone, as Luongo suggested at oral
argunent, by 8 106’s abrogation of inmmunity for actions brought
under 88 522, 542, 543, or 362. None of these sections concerns
refunds. Because 8 505 is an abrogation of sovereign inmunity
specifically with respect to refunds, its grant of jurisdiction
and the limtations on that jurisdiction control. See In re
Arnmstrong, 206 F.3d at 470 (“One basic principle of statutory
construction is that where two statutes appear to conflict, the
statute addressing the relevant matter in nore specific terns
governs.”). Consequently, Luongo’s contention does not defeat
the conclusion to which the plain I anguage of 8 505 and its

| egislative history |ead.

Finally, even if the magjority’s viewis correct and the
bankruptcy court can exercise jurisdiction over Luongo’s refund
claim the bankruptcy court’s abstention is warranted. The text
of 8§ 505(a)(2)(B) plainly focuses on the right of the estate to a
refund claim Should the estate receive such a paynent, it wll
benefit the creditors, making themthe i ntended beneficiaries of
8§ 505(a)(2)(B). Wile | agree with the majority that one of the
broad purposes of the bankruptcy code is to provide debtors with

a fresh start, | disagree that this broader purpose should trunp
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8§ 505(a)(2)(B)’s nore narrow purpose. Accordingly, even if the

bankruptcy court had jurisdiction, | would find that abstention

was war r ant ed.

For the foregoing reasons, | would dismss for |ack of

jurisdiction.
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