IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10268

RANDAL WAYNE HAFDAHL,

Peti ti oner- Appel | ant,
vVer sus

GARY L. JOHNSON, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

May 15, 2001
Before JOLLY, JONES, and BENAVIDES, Crcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

In 1986, Randal Wayne Hafdahl was convicted of nurder in a
Texas state court and sentenced to death for killing a police
of ficer. The conviction and sentence were affirmed on appeal
Haf dahl now seeks federal habeas corpus relief. He contends that
his constitutional rights were violated, both in the guilt phase

and the punishnent phase of his state trial, when the prosecutor



know ngly used false testinony of a forensic pathol ogi st and when
the state court admtted testinony relating to a prior
unadj udi cat ed ki dnapi ng of f ense. The district court denied his
habeas petition. W granted a Certificate of Appealability (“COA")
and now affirmthe district court’s judgnent.

I

A

Shortly after 4:00 p.m on Novenber 11, 1985, Randal Wayne
Haf dahl shot and killed Sergeant Janes D. Mtchell, Jr., of the
Amarill o, Texas police departnent.

Haf dahl had been driving across Texas with two friends, Shawn
Terry and Dani el Hel gren. Haf dahl, who admts that he had been
consum ng al cohol and hal | uci nogeni ¢ nushroons earlier in the day,
was driving recklessly and | ost control of his car. The car left
the highway, crossed a frontage road, crashed through a wooden
fence around a private residence, and eventually cane to rest in
t he backyard. Wen the car would not start, Hafdahl took a | oaded
9mm pi stol fromthe gl ove box, hid it under his coat, and attenpted
to flee. He testified that he wanted to hide the gun because he
knew the police would arrive soon and discover that he was a
convicted felon (for possession of a controlled substance) who had
st opped reporting to his probation officer.

Sergeant Mtchell was driving hone fromwork when he wi t nessed

the accident. He was still dressed in his police uniformand was



wearing an unzi pped wi ndbreaker with “Amarillo Cty Police” and a
badge insignia enblazoned on it. Hafdahl testified that he first
saw Mtchell when the officer entered the backyard through the
downed fence. At that point, Hafdahl turned from Mtchell and
tried to escape through a gate, which he could not wunlatch
Mtchell pursued Hafdahl across the yard and, according to one
eyew tness, identified hinself as a policeman and ordered Haf dah
to stop. Mtchell apparently had his police revolver drawn,
al t hough he never fired a shot. Wen Mtchell had al nost caught up
with him Hafdahl turned and shot Mtchell four tinmes from
approxi mately six feet away.
B

Haf dahl was then indicted for the capital offense of murdering
a police officer. Texas |aw provides that a person commits the
of fense of capital nurder of a peace officer if (1) that person
knows that the victimis a peace officer, (2) he intentionally
mur ders the peace officer, and (3) the peace officer is then acting
in the lawful discharge of an official duty, such as investigating
a traffic accident. See Tex. PenaL CobE ANN. 8§ 19.03(a)(1). The
critical issue at trial was whether Hafdahl knew that Mtchell was
an officer.

Haf dahl testified that he believed Mtchell was an angry
not ori st whom Haf dahl had run of f the road. Hafdahl contends that,

because he was under the influence of drugs and the events took



pl ace so quickly, he did not realize Mtchell was a police officer
until after he had fired the fatal shots.

As the district court observed, however, the State put on
extensi ve evidence that Hafdahl nust have known that Mtchell was
an officer. First, a worker who was only 20 to 25 feet fromthe
crime scene, testified that Mtchell identified hinself as a police
of ficer as he approached Hafdahl. Nunmer ous w tnesses testified
that Mtchell was gesturing and yelling at Hafdahl but that they
were too far away to hear what he was saying. Wen asked whet her
Mtchell had ever identified hinself as an officer, Hafdahl
replied, “I can’'t say if he did or he didn't. Al | can say is |
didn't hear him?”

Second, twelve wtnesses, nost of whom had stopped on the
hi ghway, testified that they i medi ately recognized Mtchell as a
police officer because of his uniform One of Hafdahl’'s traveling
conpani ons, who was still in the car when Mtchell entered the
yard, testified that Mtchell’s police uniformwas plainly visible
and he knew M tchell was an officer “the second | sawhim . . . No
doubt in ny mnd.” As noted above, Hafdahl admts that he saw
Mtchell when he entered the backyard through the downed fence.
The State argued t hat Haf dahl woul d have noticed the police uniform
and the Amarillo Cty Police w ndbreaker.

Third, Hafdahl shot Mtchell at cl ose range and coul d not have

failed to notice Mtchell’s uniform Although the estimates vari ed



sonewhat, two ballistics experts from the Federal Bureau of
| nvestigation testified that Hafdahl was no nore than six feet from
Mtchell when he fired the shots, and one of Hafdahl’ s conpani ons
testified that Hafdahl was approximately three to five feet from
M tchell. Even if one assuned that Hafdahl had not noticed
Mtchell’s uniformwhen he entered the yard, the State suggested,
Haf dahl surely woul d have seen the uniformbefore firing the fatal
shots from such cl ose range.
C

To further establish that Hafdahl was close enough to know
that Mtchell was an officer, the State call ed, anong ot hers, Ral ph
Erdmann, a forensic pathologist. The crux of Erdmann’s testinony
was that (1) Hafdahl shot Mtchell four tines with a sem automatic
9mm pistol; (2) the first two shots were non-fatal wounds to the
abdonen and arm (3) Hafdahl noved closer to Mtchell while firing,
al though it was not clear how quickly the shots were fired; (4)
both the third and fourth shots to the chest were mandatorily
fatal; and (5) judging from the gunpowder stippling specks on
Mtchell’s face, Hafdahl was approxi mately two and a half feet from
Mtchell when the final shot was fired. Erdmann explained to the
jury that many of the assunptions underlying his conclusions were
drawmn from the reports and conclusions of the investigating
officers. H s testinony often indicated that the autopsy results

were “consistent” with the officers’ theories.



To support its argunent that Hafdahl intentionally killed
Mtchell, the State put on evidence that Hafdahl had a notive to
avoi d apprehensi on. Two Texas officers (one from Rockwall, the
other fromGand Prairie) testified that they had arrested Haf dah
on a warrant for aggravated ki dnaping and turned the case over to
the FBI. During the guilt phase, neither officer testified about
the details of the all eged ki dnaping. Neither officer purported to
know how the FBI had resolved the case. The inplication was that
Haf dahl m ght have bel i eved he was a want ed nman and, consequently,
that he killed Mtchell in order to evade capture.!?

D

The jury convi ct ed Haf dahl of capital nurder on April 4, 1986.
During the sentencing phase, the State requested the death penalty
and introduced additional evidence as to the three required
“speci al issues”: (1) Whet her Haf dahl deliberately killed Mtchell;

(2) whether Hafdahl’s response to Mtchell’s provocation, if any,

Two points deserve further comment. First, the evidence of
the prior kidnaping arrest was not necessary to prove that Hafdah
intended to kill Mtchell. The State offered the kidnaping
testinony for the sol e purpose of providing a notive for the crine.
Al t hough a notive to conmt acrine is relevant to the question of
intent, these concepts should not be confused: “Wereas notive is
t he i nducenent to do sonme act, intent is the nental resolution or
determnation to do it.” BLAXK s LAwDcTionary 813 (7th ed. 1999).

Second, the State presented other evidence of notive beside
t he ki dnaping arrest. As noted above, Hafdahl admtted that, as a
convicted felon, he did not want to be found in possession of a
weapon. More relevant, perhaps, is the testinony of Hafdahl’s
conpani on, Daniel Helgren, who stated that Hafdahl, in the days
before the nurder, had admtted to recently junping bond in Dall as,
had begun to use a new alias (“Jack Douglas Cone”), and had dyed
his hair.



was unreasonabl e; and (3) whether Hafdahl would probably commt
crimnal acts of violence in the future. Erdmann was not called to
testify further, but the police officers testified in nore detai
about the kidnaping arrest. The jury then sentenced Hafdahl to
death on April 7, 1986
E
The Texas Court of Crim nal Appeals affirmed his convictionin

1990. See Hafdahl v. State, 805 S.W2d 396 (Tex. . Cim App

1990) (en banc), cert. denied, 500 U S. 948, 111 S. C. 2250, 114

L. Ed. 2d 491 (1991). Hafdahl instituted state habeas proceedi ngs in
1991, but the Texas Court of Crimnal Appeals ultinmately denied
relief in 1995.

In May 1995, prior to the effective date of the Antiterrorism
and Effective Death Penalty Act, Hafdahl filed a petition for a
writ of habeas corpus in the United States District Court for the
Northern District of Texas. After limted discovery was had and
the petition was anended, the district court thoroughly and
carefully considered all eighty-four points of error raised by
Haf dahl . The district court concluded that Hafdahl was not
entitled to federal habeas relief and denied the petition in
Decenber 1999.

This court granted a COA on August 23, 2000, to determ ne
whet her Hafdahl’ s rights were violated -- at either the guilt phase

of the trial or at sentencing -- because of (1) Dr. Erdmann’s



allegedly false testinony or (2) the adm ssion of evidence rel ated
to a prior unadjudicated kidnaping offense. W now affirm the
judgnent of the district court.
I
Haf dahl contends that the State know ngly used fal se testinony
fromDr. Erdmann and t hereby deni ed hi mdue process of | aw, both at
the guilt phase of the trial and at sentencing.
A
The Due Process C ause of the Fourteenth Amendnent forbids the
State knowingly to use, or fail to correct, perjured testinony.

See Gglio v. United States, 405 U. S. 150, 153, 92 S.C. 763, 766,

31 L.Ed.2d 104 (1972); Napue v. Illinois, 360 U S. 264, 271, 79

S.a. 1173, 1178-79, 3 L.Ed.2d 1217 (1959). To prove that the
State has denied him due process of |law by relying on perjurious
testi nony, Hafdahl nust prove that (1) a witness for the State
testified falsely; (2) the State knew the testinony was fal se; and

(3) such testinony was material. Knox v. Johnson, 224 F.3d 470,

477 (5th Gr. 2000). Wether the prosecutor know ngly used fal se
and material testinony is a m xed question of |aw and fact, and we
therefore review the district court’s factual findings for clear
error and the concl usions drawmn fromthose facts de novo. Creel v.
Johnson, 162 F.3d 385, 391 (5th Cr. 1998).

B

Haf dahl focuses onten fairly specific statenents that Erdnmann



made at trial. Erdmann testified, to a reasonable nedical
certainty, that (1) he believed he had determ ned the sequence of
shots; (2) the first shot hit Mtchell’s left arm and passed
through to his abdonen; (3) the damage to his arm prevented
Mtchell from firing his weapon (Mtchell was evidently |eft-
handed); (4) Mtchell’s gun was thrown fromhis left hand to the
right side of his body; (5) the second shot was a non-fatal wound
to the abdonen; (6) both the third and fourth shots were
mandatorily fatal wounds to the chest; (7) Hafdahl noved closer to
Mtchell as he fired; (8 Mtchell slunped to the ground as the
final shots were fired; (9) the third and fourth shots Ileft
gunpowder burns (or “stippling” marks) on Mtchell’s face; and (10)
test firings of Hafdahl’s pistol indicated that the | ast shot was
fired from a distance of two and a half feet. Haf dahl cont ends
t hat each of these ten statenents is false.

Haf dahl attenpts to prove the falsity of these statenents by
conparing Erdmann’s 1986 trial testinmony to his 1996 deposition.?
According to Hafdahl, Erdmann admtted in 1996 that he coul d have
testified only as to a “possibility” of the sequence of shots; that
there was a 30% to 40% probability that Mtchell could have
returned fire after being shot in the forearm that as a forensic

pat hol ogi st, he could not form an opinion as to whether Hafdahl

To a much lesser extent, Hafdahl also relies on Erdmann’s
report to a police sergeant, adm ssions nade by the State, and
affidavits of other forensic pathol ogists.

9



advanced on Mtchell as he fired or as to how nmuch tine el apsed
bet ween the shots; and that his opinions as to the gunpowder marks
and di stance were specul ati ve and unconfirned.

C

Havi ng carefully reviewed the record, however, we cannot say
that Erdmann, in offering his opinion testinony, testified falsely.
There are two reasons why Hafdahl’s characterization of Erdnmann’s
testinony is not persuasive.

(1)

First, at the beginning of his 1986 trial testinony, Erdmann
expl ai ned the basis of his opinion testinony. He testified that he
had relied heavily on interviews with the investigating officers,
FBI ballistics reports, crinme scene photographs, and ot her second-
hand sources of information. It is clear that, in many instances,
his testinony was that the autopsy results (such as entry and exit
angl es of the bullets) were consistent wwth the officers’ theory of
what had happened. Hafdahl nay be justified in conplaining that
Erdmann’ s investigation was not sufficiently independent, but, as
this court has pointed out, the proper place to chall enge Erdnann’s
i nvestigative nethods and the strength of his conclusions is

cross-exam nation -- not on collateral review See Fuller .

Johnson, 114 F.3d 491, 496-97 (5th Cr. 1997). When Haf dahl’s
attorney cross-examned Erdmann at trial and asked about the

sequence and frequency of shots, Erdmann replied that “the only

10



thing that | can go by is . . . gathering information, obtaining
this fromthe investigating officers” and then determ ni ng whet her
that information is “consistent” with what was di scovered during
t he aut opsy.

Again in the 1996 deposition, Erdmann enphasized that he
| acked an i ndependent investigative staff and that he had to base
his opinions and conclusions on information provided by the
i nvestigating officers. During the deposition, when Erdmann
admtted that the sequence of shots may have been different and
that he could not have forned an opinion on the tinme that had
el apsed between shots, Erdmann was referring only to what he could
have known through the autopsy. Erdmann thus agreed that the
evi dence he had gathered as a pathol ogist was, at |least to sone
extent, consistent with Hafdahl’s reconstructi on of what happened
during the shooting.

In sum Erdmann’s 1996 deposition does indeed point out the
limtations of his investigation. But the nere fact that nuch of
Erdmann’s 1986 trial testinony was predicated on concl usions
reached by police investigators does not nmake hi s opinion testinony
false. We think that Hafdahl has failed to establish that either
Erdmann or the prosecutor attenpted to mslead the jury about the
nature of his investigation or the i ndependence of his concl usi ons.

(2)

There is a second reason why inconsistencies in Erdmann’s

11



deposition testinony are not indicative that his trial testinony
can be characterized fairly as false. During the 1996 deposition,
Erdnmann repeatedly told Hafdahl’s attorney that he was no | onger
famliar wwth the facts of the case. He had testified at the tria
nmore than ten years earlier and had perforned nunerous autopsies
(he clainmed to have averaged over 300 per year) until he retired in
1992. He had read over the transcript of his trial testinony the
day before his deposition was taken and did not see the autopsy
phot os and report until the first day of the deposition. He relied
heavily on what the attorney represented to him In sum our
readi ng of the nearly 700-page deposition portrays a pathol ogi st
who was no longer famliar with the facts of a case, who was not
cogni zant of the substance of his trial testinony, who relied on
the factual assertions and hypothetical situations posed by
counsel, and who soneti nes agreed that Hafdahl’s attorney’ s theory
of the case was consistent wth the autopsy results. Under these
circunstances, the fact that Erdmann’s nedical opinions in 1996
differed sonmewhat fromhis opinions in 1986 (with regard to whet her
the danage to Mtchell’s left arm would have prevented him from
returning fire, for exanple) does not establish false testinony.
We therefore conclude that Hafdahl has failed to denonstrate
that Erdmann’s trial testinony was false by showi ng particul ar
i nconsistencies with his deposition testinony. For the sane

reasons di scussed above, we al so conclude that none of the other

12



evidence cited by Hafdahl suggests that Erdmann’s 1986 tri al
testi nony was fal se.
D
On a closely related point, Hafdahl argues that the State’s
reliance on Erdmann’s false testinony rendered the sentencing
determ nation unreliable and thus constitutes a violation of the
Ei ght h Anendnent’s prohibition on cruel or unusual punishnent. See

Johnson v. M ssissippi, 486 U S. 578, 108 S. C. 1981, 100 L. Ed. 2d

575 (1988). Because we have determ ned that Hafdahl has failed to
show that Erdmann testified falsely, we find Hafdahl’s Eighth
Amendnent claimto be without nerit.
11
Haf dahl also contends that his constitutional rights were
viol ated when the State was allowed to introduce evidence rel ated
to a kidnaping arrest in 1982. Because different evidence was
presented during the guilt phase and the punishnent phase, we
consider the argunents related to each phase separately.
A
During the guilt phase of the trial, the State sought to
i ntroduce evidence of a prior unadjudicated, unindicted kidnaping
offense in order to show that Hafdahl had a notive for avoiding
arrest and shooting a police officer. Hafdahl objected that such
testi nony was i nadm ssi bl e as evi dence of bad character. The state

court then heard testinony outside the presence of the jury and

13



concluded that, wunder Texas law, certain portions of this
“extraneous offense” testinony could be presented to the jury for
the limted purpose of show ng that Hafdahl had notive and intent
to elude Oficer Mtchell.

When the jury was seated again, the State called two Texas
police officers: Steven Crai ghead from Rockwal | and Harol d Rhodes
fromGand Prairie. The officers testified that they had arrested
Hafdahl in 1982 on a warrant for aggravated kidnaping and then
rel eased him pending an investigation by the FBI. The court did
not allowthe officers to testify as to the details of the all eged
ki dnapi ng. 3 The Texas Court of Crimnal Appeals succinctly
expl ai ned the purpose and nature of the officers’ testinony.

The evidence of [Hafdahl’'s] arrest for aggravated
ki dnapi ng was introduced to show the notive appell ant

woul d have to shoot at the officer. Because appell ant
want ed to avoi d apprehension by State authorities, which
could produce a subsequent i nvestigation and/or

prosecution of the aggravating kidnaping charges, he
woul d nore |ikely than not shoot at the officer know ng
himto be an officer.

The existence of a potential for further
i nvestigation, along with the potential that federal or
St at e aggravated ki dnaping charges could occur, is the
reason t he evi dence was i ntroduced. The inportant factor
is appell ant’ s awareness of this potential along with his
fear of apprehension.

Haf dahl, 805 S.W2d at 398 (citations omtted).

Haf dahl argues that this testinony viol ated his constitutional

3Qut side the presence of the jury, the prosecutor stipul ated
t hat Haf dahl was never indicted for the kidnaping charge. Al so
outside the presence of the jury, the officers said that state
ki dnapi ng charges could still be filed.

14



rights for three reasons.
(1)

First, he contends that the State denied him due process of
| aw by knowi ngly presenting false and nmaterial testinony related to
t he ki dnaping arrest. See Knox, 224 F. 3d at 477. Hafdahl contends
that the officers testified falsely because (1) the officers and
prosecutor knew that Laneda Sinpson, the alleged victim had
charged that two nen (neither of whom was Hafdahl) abducted her
from her place of enploynent and carried her across state |ines;
(2) outside the presence of the jury, when the court was
considering the admssibility of the ki dnapi ng charges to establish
nmotive, the officers suggested to the court that Hafdahl woul d have
been indicted on federal kidnaping charges if he had been found,
even though they possessed the FBlI's “rap sheet” on Hafdahl that
did not even nention the Sinpson kidnaping arrest; and (3) outside
the presence of the jury, in an effort to tie the ki dnaping charges
to the notive for the nurder, the officers testified that state
ki dnapi ng charges mght still be brought against Hafdahl, even
though the officers and prosecutors presumably knew that the
statute of limtations had run on the charges.

However, the first two statenents cannot be fairly
characterized as false. First, although the alleged victimstated
that two nmen abducted her, she also said that a total of nine

peopl e took her to Colorado and detained her for several days.

15



Thus, the statenent inplicates Hafdahl even if it does not specify
what acts he m ght have conmtted in the course of this detention.
The officers testified only that Hafdahl had been arrested because
he was al |l eged to have participated in the ki dnaping. The officers
did not testify as to the substance of the victinms statenment or
Haf dahl ’ s i nvol venent during the guilt phase of the trial. Second,
as to the FBI's invol venent, Oficer Rhodes did not suggest that he
knew what actions the FBI had taken, could have taken, or would
take in the future. He testified only that he turned the
investigation and files over to the FBI

Furthernore, on the record of this case, Oficer Rhodes’s
suggestion (outside the presence of the jury) that state ki dnaping
charges could still be filed is essentially inmterial to the
adm ssibility of the kidnaping charges. There is no indication
that the judge, who understood the | egal principles at issue, would
have ruled differently wthout the testinony at issue. The
gquestion is not Rhodes’ s state of mnd -- the question is Hafdahl’s
state of mnd, and there is no indication that he thought the
statute of limtations had run. As the state judge expl ai ned, the
i nportant factor was whether Hafdahl mght have thought that
charges could have been filed and that he feared possible
prosecution. The point was that there was a basis for this fear
because Haf dahl knew that he had been arrested three years before

under a different nanme and that the crine had been investigated by

16



the FBI. Thus, even if we assune that both O ficer Rhodes and the
prosecutor knew that the limtations period had run (and there is
no cl ear evidence that they did), there is no reasonable |ikelihood
that Rhodes’s testinony on this point could have affected the
jury’ s verdict inasnmuch as it was not material to the adm ssibility

of the kidnaping charge. See Kirkpatrick v. Wiitley, 992 F. 2d 491,

497 (5th Gr. 1993)(holding that a conviction will be set aside

only if thereis a “‘reasonable |ikelihood that the fal se testinony

coul d have affected the jury' s verdict’”)(quoting United States v.

Bagl ey, 473 U.S. 667, 679 n.9, 105 S. . 3375, 3382, 87 L. Ed. 2d 481
(1985)).
(2)

Second, Hafdahl contends that the State deni ed hi mdue process
of | aw because the State did not nake a showi ng strong enough t hat
Haf dahl had actually commtted the offense of kidnaping to all ow
its adm ssion as an extraneous offense to show notive for avoiding
capture; Hafdahl argues, in other words, that the prejudice greatly

out wei ghed the probative value of this evidence. See Story V.

Collins, 920 F.2d 1247, 1254 (5th Gr. 1991). |If evidence of an
extraneous offense is wongly admtted, however, habeas corpus
relief is proper only if the error is of such magnitude that it

resulted in “fundamental unfairness.” Blankenship v. Estelle, 545

F.2d 510, 516-17 (5th Gr. 1977).

Even if we assune that the victinis unsworn statenent,

17



standi ng al one, does not constitute a sufficiently strong show ng
that Hafdahl commtted the offense of kidnaping, Hafdahl has not
shown any “fundanental unfairness” in the guilt phase of the trial
resulting fromthe prosecutor’s presenting this testinony. As we
have pointed out above, the state introduced the ki dnaping
testinony for the limted purpose of showng that the fear of
arrest mght have notivated Hafdahl. Thus, the only evidence
presented to the jury during the guilt phase was the nere fact that
Haf dahl was arrested and then released. The trial court did not
allowthe officers to recount the potentially inflamatory details
of Sinpson’s allegation during the guilt phase. Furthernore, the
court allowed Hafdahl to present rebuttal evidence that he was not
in danger of being prosecuted for kidnaping. Under these
circunstances, no fundamental unfairness resulted from the
adm ssion of the testinony to show noti ve.
(3)

Third, Hafdahl contends that the adm ssion of the ki dnaping
testinony during the guilt phase violated his rights under the
Si xth Amendnent’s Confrontati on Cl ause because he was not able to
cross-examne the victimof the alleged kidnaping. But Haf dahl
incorrectly <characterizes the officers’ testinony about the
ki dnapi ng as hearsay. That Hafdahl was arrested is not hearsay:
Oficer Craighead’'s testinony -- that he had personally taken

Haf dahl into custody -- was not hearsay because it was drawn from

18



the witness’s personal know edge. Cf. FED. R Evip. 801(c). Because
the officers did not testify about what Sinpson (the alleged
victin) had told them about the crine, there was no Confrontation
Cl ause violation at the guilt phase of the trial.
B

After a determnation of guilt for capital murder, the jury
then had to deci de puni shnment. The ki dnapi ng testinony presents a
different question during this phase of the trial. The State
called Oficer Harold Rhodes to testify and, after rem nding the
jury that he had testified in the case several days earlier, Rhodes
testified that Hafdahl had a bad reputation for bei ng dangerous and
vi ol ent . During direct exam nation, neither Rhodes nor the
prosecutor nentioned the alleged kidnaping. After the initia
cross-exam nation and further examnation by both attorneys,
Haf dahl * s counsel began aski ng about Rhodes’ s investigation of the
al | eged ki dnapi ng. Rhodes testified that he had taken Laneda
Sinpson’s statenent and arrested Hafdahl and several other nen.
Hafdahl’s attorney then rem nded Rhodes that Sinpson had a
boyfriend in Gand Prairie. Haf dahl’s attorney inplied that
Sinpson voluntarily went to Womng with seven nen and two wonen
and then, only after she had returned to Texas, had she fabricated
t he kidnaping story in order to placate her boyfriend. Hafdahl’s
attorney asked Rhodes, “[When you got to investigating, after you

took her statenent, . . . didn’t you find out that when she got
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back down here from two weeks in Wom ng, that she was having
troubl e explaining to her boyfriend, the guy she had been |iving
wth, why it was that all of a sudden she had unexpectedly taken
off from a parking lot and gone on a trip to Womng for two
weeks?” Rhodes denied that his investigation reveal ed any |ying on
the part of the victim

The prosecutor then began further direct exam nation. Until
this point in the sentencing hearing, the jury had heard no
testi nony whatsoever relating to the facts of the Kkidnaping
allegation. The jury had heard only the attorney’s suggestion that
the story was fabricated. To get the flavor of this testinony, we
reproduce the rel evant sections fromthe further direct exam nation
of OFficer Rhodes.

Q What did [ Si npson] say happened to her?

A She said that she had been forcibly taken from a
location in Gand Prairie.
By whont?
By the Defendant. . . . And, two other people
That she was forcibly taken out of the State to

Col orado, and later to Wom ng for two weeks. And,
they returned to the Dallas/Fort Wrth area.

>0

Was there any viol ence noted?

Fromthe tine that she was taken fromthe | ocation
in Gand Prairie, she stated that she was beaten.
She tried to nake an escape fromthe subjects.

>0

What happened when she tried to nmake an escape?
She was beaten, gagged, and thrown in a van.

Did she tell you anything else that the Defendant
in this case did to her?

She said that if she yelled, that her life would be
i n danger.

> QO >0
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On further direct exam nation and cross-exam nation, Oficer
Rhodes testified that state charges were never brought against
Haf dahl , that the Gand Prairie police turned over the
i nvestigation to the FBlI because Sinpson all eged that she had been
transported across state lines, and that Rhodes never heard from
the FBI agai n about the kidnaping investigation.

Haf dahl contends that Oficer Rhodes’s testinony during
sentencing violated his constitutional rights for three reasons.

(1)

First, Hafdahl argues that he was denied due process of |aw
during the sentenci ng phase because the State know ngly introduced
false and material testinony regarding the kidnaping. See Knox,
224 F.3d at 477.

Haf dahl points to one obvious inconsistency between Oficer
Rhodes’ s testinony and Laneda Sinpson’s statenent (upon which
Rhodes presumably based his testinony). |In her statenent, Sinpson
stated that two nen nanmed “M ke” and “Robert” grabbed her in a
parking lot, put her in a van, and took her to Colorado and
Wom ng. Anmong the seven nen and two wonen who were traveling
together was “Robert # 2, . . . AKA Blue Eyes,” who was |ater
determ ned to be Hafdahl. (Hafdahl’s alias at the tinme was “Robert
Eugene Mbore.”)

It is undeni able, then, that O ficer Rhodes was i ncorrect when

he said that three nen, including Hafdahl, were alleged forcibly to
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have taken the victimfromher place of enploynent. Assum ng that
Rhodes testified falsely by suggesting that Hafdahl was the
princi pal wongdoer, Hafdahl has not shown how this inaccurate
testinony had a material effect on the jury' s verdict. See

Kirkpatrick, 992 F.2d at 497.

The State presented considerable evidence, in addition to the
ki dnapi ng testinony, during the sentencing phase in order to show
Haf dahl s propensity for violence and the I|ikelihood of future
dangerousness. First, several officers testified as to Hafdahl’s
bad reputation for violence. Second, an officer testified that he
had arrested Hafdahl in 1980 for carrying a conceal ed weapon, but
the charge was di sm ssed when Haf dahl could not be found. Third,
an officer testified that he had arrested Hafdahl for felony theft
charges involving stolen weapons. Fourth, an officer testified
that Hafdahl was the “enforcer” of a |arge Col orado-based drug
trafficking ring and was al so involved in trafficking stol en guns.
Fifth, Shawn Terry, one of Hafdahl’s conpanions, testified that
Haf dahl was the “overseer” of the drug trafficking operation and
occasionally sold the drugs hinmself. According to Terry, Hafdahl’s
primary responsibility was collecting debts owed for drugs, and,
for this reason, Hafdahl carried a 9mm pistol in his possession
“alnmost all the time; if it wasn’t on him it was sonewhere near.”
Finally, although it was not all eged that Hafdahl personally forced

Sinpson into the van, Hafdahl was all eged to have hel ped det ai n her
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for two weeks -- evidence that is clearly relevant to the issue of
future dangerousness.

Therefore, in the light of all the evidence presented at
sentenci ng, we cannot say that the officer’s testinony that Haf dahl
al l egedly was one of three nen who actually abducted the victi mhad
a material effect on the jury's decision to inpose the death
penal ty.

(2)

Second, Hafdahl argues that O ficer Rhodes’ s fal se testinony
about the kidnaping undermnes the reliability of the death
sentence in this case and thus constitutes a violation of the
Ei ght h Anendnent’s prohibition on cruel or unusual punishnent. See
Johnson, 486 U.S. at 578. This argunent assunes, of course, that
the officer’s statenents are fal se and that the fal se testinony had
a material effect on the jury's decision to inpose the death
penal ty. The analysis is essentially the sane as in the Due
Process argunent above, and we therefore find this argunent to be
wi thout nmerit.

(3)

Third, Hafdahl argues that he was denied the opportunity to
cross-exam ne Laneda Sinpson, the alleged kidnaping victim and
that his Sixth Arendnent right to confront w tnesses against him
was violated. Hafdahl correctly points out that O ficer Rhodes’s

testinony as to the content of Sinpson’s unsworn statenent is
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i nadm ssi bl e hear say.

However, the nere occurrence of an evidentiary violation is
not sufficient to establish a Sixth Anmendnent viol ati on because, as
the Supreme Court has explained, the Confrontation C ause and the

hearsay rul e are overl appi ng but not coextensive. Chio v. Roberts,

448 U.S. 56, 62-65, 100 S.C. 2531, 65 L.Ed.2d 597 (1980).
Consequently, the adm ssion of an out-of-court statenent can pass
constitutional scrutiny if the declarant is unavail able* and the

statenent is shown to be reli abl e. | daho v. Wight, 497 U S. 805,

814-15, 110 S.Ct. 3139, 111 L.Ed.2d 638 (1990). To prove that an
out-of-court statenent is reliable, the State nust show that it
either falls within a firmy rooted hearsay exception or has ot her
such "particularized guarantees of t rust wort hi ness” t hat
adversarial testing would add little to its reliability. [d. at
815, 821, 110 S.Ct. 3139.

W may assunme wthout deciding that Sinpson’s unsworn
st at enent does not nmeet this standard of reliability.
Neverthel ess, violations of the Confrontation C ause are stil

subject to harmess error analysis. See United States .

Landerman, 109 F.3d 1053, 1064 (5th Cr. 1997)(citing Del aware V.

Van Arsdall, 475 U S. 673, 106 S.Ct. 1431, 89 L.Ed.2d 674 (1986)).

In this case, the question is whether the court’s error in allow ng

“The prosecutor explained that Sinpson could not attend
Haf dahl s trial because conplications fromher pregnancy prevented
her fromtraveling. Hafdahl does not contest this point.
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Rhodes to testify as to the content of Sinpson’ s statenent was
harm ess beyond a reasonabl e doubt. 1d. To determ ne whether the
error was harm ess, we consider “the inportance of the w tness
testinony in the prosecution’s case, whether the testinony was
cunul ative, the presence or absence of evidence corroborating or
contradicting the testinony of the witness on material points, the
extent of cross-exam nation otherw se permtted, and of course, the
overall strength of the prosecution’s case.” |d.

The prosecution made a strong case for Hafdahl’'s future
dangerousness during the sentencing phase. As noted above, there
was persuasive testinony about Hafdahl’s prior arrests on weapons
charges and his role as the gun-carrying “enforcer” of a drug
trafficking ring. Conpared to this testinony, Oficer Rhodes’s
summary of Sinpson’s statenent |oses sonme of its inportance in
establishing Hafdahl’s future dangerousness. | ndeed, the
prosecuti on made only one reference to the Si npson ki dnapi ng during
his summation. Additionally, we nust consider that it was
Haf dahl ' s attorney who, on cross-exam nati on, opened t he door about
the details of the kidnaping when he inplied that Rhodes did not
find Sinpson’s account of the kidnaping credible. To be sure,
there is no other evidence corroborating Sinpson’ s account of the
ki dnapi ng except for the arresting officers’ testinony that Haf dah
was generally known to have a bad reputation for violence. But

considering these foregoing factors, especially the overal
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strength of the prosecution’s case establishing Hafdahl’s future
dangerousness, we conclude that the alleged violation of the
Confrontation C ause constitutes harm ess error beyond a reasonabl e
doubt .
|V

For the reasons set forth above, Hafdahl is not entitled to
federal habeas corpus relief. The district court’s judgnent
denyi ng habeas relief to Randal Wayne Hafdahl is

AFFI RMED.
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