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Before WIENER, BARKSDALE, and EMILIO M. GARZA, Circuit Judges.
EMILIO M. GARZA, Circuit Judge:

Michael and Donna Whitbeck (“the Whitbecks’) appeal the district court’ s order approving
of thedecisonby DanR. Waller (“Receiver”), therecelver appointed to overseethe assets connected
with Forex Asset Management, L.L.C. (“Forex”), to distribute the assets of Forex onapro ratabass.
We affirm.

I

The Whitbecks learned of a foreign currency investment opportunity with Forex through a
radio infomercia given by Kosova, the individua who allegedly controls Forex. Thereafter, the
Whitbecks attended a seminar regarding investment opportunities with Forex, and wrote a check to
Forex for $100,000. Several monthslater, after receiving statementsreflecting aprofitable return on
their $100,000 investment, the Whitbecks attended another seminar. After the seminar, the
Whitbecks decided to invest additional money, and they took out aloan of $800,000 in order to do
so. The Whitbecks then wrote a check to Forex for $800,000, which they gaveto Kosova. Kosova
informed the Whitbecks that their funds would be placed in a separate account in order to invest the
money more aggressively.

Kosova deposited the Whitbecks $800,000 check in an account held by FAM Preferred
Trading Corporation (“FAM Preferred”) at NationsBank.! The records documenting the FAM
Preferred account’ stransactions show only one deposit, specifically the Whitbecks $800,000 check.

In addition to the account at NationsBank, FAM Preferred also maintained a brokerage

account with Rosenthal Collins Group, L.P. (“Rosentha”). After depositing the $800,000 into the

! FAM Preferred is a separate corporation from Forex.
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FAM Preferred account, Kosova transferred $750,000 into the Rosenthal account. The $750,000
deposited into the Rosenthal account was the only deposit made into that account. The Whitbecks
assert that the only other withdrawals from the NationsBank account were to cover the cost of the
wire transfer fees, and an $8,500 check to themselves.

After the Whitbecksinvested $900,000 with Forex, the Securitiesand Exchange Commission
(“SEC”) filed acomplaint against Kosova and Forex for alegedly engaging in a scheme to defraud
investors. As a consequence of the SEC complaint, the assets of Forex, Kosova and the entities
owned and controlled by Kosovawere frozen, and areceiver was appointed.? The Whitbecks were
not named as partiesto the suit between the SEC, Forex and Kosova, nor did they moveto intervene
in accordance with Federal Rule of Civil Procedure 24.

The Recelver appointed to manage the Forex-Kosova assets determined that the Forex
program had accumulated approximately $2.5 million of indebtedness, and retained approximately
$1,150,000 worth of assets.® After analyzing the debts owed and calculating the amount of the
remaining assets, the Receiver determined that the assets should be distributed on apro ratabasisin
order to treat the creditors equally because none of the creditors had a“secured clam. . . [or] legd
preference.” According to the plan, each investor “would share in the distribution based upon the
percentage of their loss as measured against the losses of al of the unpaid claimants.”

Prior to approving the Receiver’ sdistribution plan, the district court sought objectionsto the

plan, for whichit received two, one of which was from the Whitbecks. Pursuant to the receivership

2 At the time the accounts were frozen there was $27, 372 in the NationsBank

account and $750,000 in the Rosenthal account.

3 Although the Recelver identified 87 investors, who had invested over four million

dollars, forty-five of the investors previously had their investments returned to them.
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plan, the Whitbecks $800,000 investment wasto betreated identically to the other Forex investment
funds. This was because the Receiver determined that the $800,000, while placed in a separate
account, wassmply another investment inthe Forex foreign currency program, and therefore should
be analyzed similarly to the other investors contributions. To support its position, the Receiver
noted that the Whitbecks wrote both their $800,000 and $100,000 checksto Forex. Therefore, the
Whitbecks' investment with Forex was cal culated at $900,000, of which they were owed $878,000.
Because they were owed $878,000, under a pro rata distribution they would receive 33.09 percent
of the remaining assets.

The Whitbecks, however, argued that because their $800,000 check was placed in a
segregated account they should receive al of the funds that remained in the FAM Preferred and
Rosenthal accounts. The Whitbecks did not, however, assert that something other than a pro rata
distribution should be performed with regard to their initial $100,000 investment, asthesefundswere
commingled with other Forex investors' funds.

After considering the Whitbecks' objections, the district court affirmed the plan because it
determined that the “Recelver’s Plan provide[d] the most equitable means of addressing al of the
victim'sharmg[,] . . . [and] the Whitbecks[did] not present[] any factsthat would el evate their claims
above those of the other investors.” The court further noted that it was afforded “wide discretion in
the supervision of an equity recelvership . . . [and that it could] approve aplan aslong asit [was] far

and equitable.”

4 The Receiver found that $22,000 of the $800,000 was returned to the Whitbecks
shortly after their deposit.
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The Whitbecks appeal the district court’s order approving the Receiver’s distribution plan.
Prior to reviewing the merits of the Whitbecks' appeal, there aretwo threshold issuesthat require our
attention. First, we must determine whether the Whitbecks have standing to bring this appeal.
Although the parties have not raised thisissue, we may raise it sua sponte. SeeLang v. French, 154
F.3d 217, 222 n.28 (5th Cir. 1998) (reaffirming the principle that questions regarding standing may
be “raised by an appellate court sua sponte”). Our concern regarding the Whitbecks' standing stems
fromthefact that the Whitbeckswere not named as partiesin the SEC’ s complaint, nor did they seek
to intervene in accordance with Rule 24. Asthe Supreme Court stated in Marino v. Ortiz, 484 U.S.
301, 304,108 S.Ct. 586, 588, 98 L.Ed.2d. 629 (1988), “[t]he rule that only parties to a lawsuit, or
those that properly become parties, may appea an adverse judgment iswell settled.”

Whilethereisagenera rulethat non-partiesto asuit do not have standing to appeal, we have
previoudly stated that exceptions exist. For instance, in Castillo v. Cameron County, Tex., No. 99-
41217, 2001 WL 13282 (5th Cir. Jan. 5, 2001), where we were asked to determine whether Texas
had standing to seek review of aseries of injunctions after it was dismissed from the underlying suit,
wereaffirmed the principlethat “‘[i]f the decree affects[athird party’ 5| interests, heis often allowed
toappeal.’” 1d. at 349, citing United States v. Chagra, 701 F.2d 354, 358-59 (5th Cir. 1983); see
also In re Beef Indus. Antitrust Litig., 589 F.2d 786, 788 (5th Cir. 1979) (stating that “[t]he Fifth
Circuit has been lenient in hearing the appeals of non-parties’).

Additiondly, in Castillo we emphasized that this Circuit applies a three-part test when
deciding whether a non-party may appeal. We inquire “‘whether “the non-partly] actualy
participated in the proceedings bel ow, the equitiesweigh in favor of hearing the appeal, and the non-

part[y] ha[s] a persona stake in the outcome.”’” 1d. (citations omitted). Moreover, we favorably
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cited a case by our sister circuit, Commodity Futures Trading Comm’'nv. Topworth Int’l, Ltd., 205
F.3d 1107, 1113 (9th Cir. 1999), in which the court found that a non-party creditor who objected to
a proposed receivership distribution plan had standing because he had a legitimate interest in the
proceedings, and had participated adequately in the proceedings by timely filing his claim, filing
objections, and attending the hearing on the clam. Furthermore, in Castillo we reaffirmed the
statement that we made in Chagra that “[n]on-party creditors who assert rights in receivership
proceedings may appeal orders affecting their legitimate interests.” Id., citing Chagra, 701 F.2d at
358-59.

To determine whether the Whitbecks' appeal is proper, we apply our three-part test. First,
in accordance with the first prong of the test, we find that the Whitbecks participated in the
proceedings in the district court to the extent their interests were involved. The Whitbecks
participation is demonstrated by three actions: (1) ther filing a notice that they were an interested
party; (2) their moving for aturnover of the assetsin the FAM Preferred account and replying to the
Recelver’s response to their turnover request; and (3) their filing an objection to the Receiver's
proposed distribution plan.

Second, the equities weigh in favor of hearing the appeal because the distribution order
substantially affects the Whitbecks interests and the district court solicited objections to the
distribution order. Moreover, unlike other cases in which standing has been found not to exist,
hearing the Whitbecks' appeal will not frustrate another legal principle. See Searcy v. PhilipsElecs.
N. Am. Corp., 117 F.3d 154, 156 (5th Cir. 1997) (noting that we have more strictly enforced therule
that non-parties may not appeal in the class action context because to do otherwise “ could frustrate

the Rule 23 mechanism”), citing Walker v. City of Mesquite, 858 F.2d 1071, 1074 (5th Cir. 1988)
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(stating that nonnamed class members should seek to intervene if they desire to appeal a decision
regarding the class because to hear an appeal by a nonnamed party who has not intervened “would
result in the frustration of the purpose behind class litigation”).

Third, wefind that the Whitbecks have apersonal stakeinthe outcome of thedistributionplan
because the method by which the funds are distributed, specifically whether the funds placed in the
FAM Preferred account are distributed pro rata or given exclusvely to the Whitbecks, will
substantially alter the amount allocated to the Whitbecks under the distribution plan.

Accordingly, while the Whitbeckswere not partiesto the suit nor did they seek to intervene,
we find that they have standing to appeal because they meet our three-part test for non-party
standing. We caution, however, that this decision does not indicate that parties will be given afree
pass to avoid complying with the rules of intervention.®

The second threshold issue withwhich we are presented iswhether we may properly exercise
jurisdiction over this appeal because it is either a “‘final decision under 28 U.S.C. § 1291, [an]
interlocutory decision under 28 U.S.C. § 1292, [a] nonfina judgment certified asfina under [] FeD.
R. Civ. P. 54(b), or some other nonfinal order or judgment to which an exception applies.” See
Briargrove Shopping Ctr. Joint Venturev. Pilgrim Enter., Inc., 170 F.3d 536, 538 (5th Cir. 1999).

The Whitbecks assert that this is an appeal from a find order, and therefore we have

jurisdiction under 28 U.S.C. § 1291. We disagree with the Whitbecks that the district court’ s order

> We note that granting the parties standing in the present case is at variance with
the decisions of the Third and Seventh Circuits. See SE.C. v. Black, 163 F.3d 188, 196 (3d Cir.
1998) (stating that “Marino only requires that a court deny an appeal from non-parties who have
not obtained or sought intervenor status.”); see SE.C. v. Wozniak, 33 F.3d 13, 14 (7th Cir. 1994)
(stating that a non-party who did not intervene may not appeal). However, this case only
emphasizes the circuit split that previoudly existed based on our analysis of the rule of non-party
standing in Castillo and our previous cases.
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isafina order becauseit doesnot “‘end thelitigation on the merits[] leav[ing] nothing for the court
to do but execute the judgment.”” Seeid. at 538-39. Instead, the decision is only one part of the
overal litigation by the SEC. Consequently, we must determine whether there is another source of
jurisdiction to hear the appeal.

We believe that the collateral order doctrine provides the authority to review the order on
appea.® An order isappealable by virtue of the collateral order doctrineif it “fall[s] [into] that small
class [of decisions] which finaly determine claims of right separable from, and collateral to, rights
asserted in the action, too important to be denied review and too independent of the cause itself to
require that appellate consideration be deferred until the whole case is adjudicated.” Cohen v.
Beneficial Indus. Loan Corp., 337 U.S. 541, 546, 69 S.Ct. 1221, 1225-26, 93 L.Ed.1528 (1949).

In order to determine whether an order falls within the class of decisionsdiscussed in Cohen,

the order must meet each of the following three requirements: “‘[it must] conclusively determinethe
disputed question, resolve an important issue completely separate from the merits of the action, and
be effectively unreviewable on appeal fromafinad judgment.’”” Dardar v. Lafourche Realty Co., Inc.,
849 F.2d 955, 957 (5th Cir. 1988), citing Coopers & Lybrand v. Livesay, 437 U.S. 463, 468, 98
S.Ct. 2454, 2458, 57 L.Ed.2d. 351 (1978).

The decision by the district court to approve the Receiver’ s distribution plan fits within the
confines of the collateral order doctrine. First, it conclusively determines the manner in which the

receivership assetsshould bedistributed. Second, it resolvesanimportant issueregarding distribution

of the assets, which is separate from the merits of the SEC’s complaint against Forex and Kosova.

6 Because we find that we have jurisdiction under the collateral order doctrine, we

do not consider whether 8 1292(a)(2) also provides jurisdiction.
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Third, it is effectively unreviewable on appeal because the assets from the receivership will be
distributed, and likely unrecoverable, long before the action brought by the SEC is subject to
appellatereview. Therefore, becausethiscase meetstherequirementsof thecollateral order doctrine,
we retain jurisdiction to hear the Whitbecks appeal.

Turning to the merits of the Whitbecks appeal, we analyze the district court’s decision to
approve the Receiver’s distribution plan for an abuse of discretion because the district court was
“acting pursuant to its inherent equitable powers’ when it approved the plan. United Sates v.
Durham, 86 F.3d 70, 72 (5th Cir. 1996) (noting that the abuse of discretion standard applies when

adistrict court is“impog/ing] an equitable remedy”). Furthermore, “*[i]n shaping equity decreesthe
trial court is vested with broad discretionary power[,] [and] appellat e review is correspondingly
narrow.”” Quenzer v. United States, 19 F.3d 163, 165 (5th Cir. 1993).

Both the district court and the Receiver rely on Durham for the proposition that a pro rata
distribution was a permissible equitable remedy in the present case. In Durham, the defendantswere
engaged in a “scheme to defraud [investors] through an advance fee loan financing business.”
Durham, 86 F.3d at 71. Although the mgority of the investors' funds were dissipated by the time
the defendants assets were frozen, approximately $83,000 was available for distribution. Of this
amount, al but approximately $8,800 was traceable to seven of the thirteen investors. One of the
investors, Claremont, traced to itself approximately $70,000 of the $83,000. Despite the
uncontroverted evidence that $70,000 of the $83,000 was traceable to Claremont, the district court
determined that equity required that the money be distributed pro rata. On appeal, we upheld the
district court’ sdecision noting that “[i]n entering arestitution order, adherence to specific equitable

principles, including rules concerning tracing are ‘ subject to the equitable discretion of the court.
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Id. at 72 (citationsomitted). Althoughwe acknowledged that “tracing would have been permissible,”
we upheld the decision of the district court because the court considered the positions of the various
investors and, applying its discretion, determined that allowing Claremont to trace its funds would
proveinequitable. Id. at 72-73.

Applying the principles enunciated in Durham, the district court inthiscase did not abuse its
discretion in rgecting the Whitbecks' claim, and determining that it was more equitable to distribute
theremaining Forex assetspro rata. Thedistrict court carefully considered the Whitbecks arguments
and the position of the other fraud victims. Further, the district court determined that the facts did
not support a remedy that would elevate the Whitbecks clam above the other victims, and
accordingly determined that apro ratadistribution would provide afair and equitable remedy. Thus,
the district court “used its discretion in alogical way to divide the money,” and, therefore, did not
abuse its discretion in approving the plan. Id. at 73.

The Whitbecks, however, argue that the remaining balance in the FAM Preferred accounts,
namely $777,372, should not be distributed pro rata because the only deposit made into those
accountswasthe proceedsfromtheir $800,000 investment. TheWhitbecksproffer argumentsunder
federal receivership law, Texascommon law regarding constructivetrusts, and anal ogousbankruptcy
law to support their position.

First, the Whitbecks claim that Durham is inapplicable because it involved tracing, whereas
the present case does not involve tracing because the fundswere not commingled; thisisadistinction
without adifference. In both Durhamand the present casewewere asked to review adistrict court’s
decision granting one form of equitable relief over another. While it may have been permissible in

Durhamfor thedistrict court to have traced the funds, and whileit may have been permissibleinthe
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present case for the district court to have allocated all of the segregated funds to the Whitbecks, in
neither case was the district court required to choose the equitable remedy requested by Claremont
or the Whitbecks. Rather, in both cases the district court, acting as a court of equity, was afforded
the discretion to determine the most equitable remedy. We will not disturb a district court’s
permissible exercise of discretion on appeal.

Despite the Durham decision, the Whitbecks urge that the apposite analysis for the present
caseisfound in the Fourth Circuit’s decision in Anderson v. Stephens, 875 F.2d 76 (4th Cir. 1989).
In Anderson, the Fourth Circuit decided “the narrow issue of whether it was proper for the district
court to rule that checks deposited in [an] account . . . after entry of [a] [] freeze order were to be
included in the general account and distributed pro rata.” 1d. a 78. The Fourth Circuit held that the
funds were not to be distributed pro rata, but rather were to be returned to the ori ginal investors,
because “the purpose of the freeze order was to stop dl activity of the [] account,” and, therefore,
nothing could have been added to the account after it wasfrozen. 1d. at 80. Although the Whitbecks
argue that Anderson stands for the proposition that segregated funds should not be subject to apro
rata distribution, we find the court’s narrow holding in Anderson to pivot on the status of the
accounts as frozen, rather than the segregated nature of the funds. Therefore, the reasoning applied
in Anderson is inapplicable to the present case.

The Whitbecks also claim that they are entitled to the FAM Preferred funds because FAM
Preferredisaseparatelegd entity and, “when afraudulent investment schemeinvolvesmorethanone
investment program, the investors in each program are entitled to priority in the assets of their
particular program.” The Whitbecks, however, did not rai se thisargument in the district court when

they objected to the distribution plan, and therefore thisargument isforfeited. See Governor & Co.
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of the Bank of Scotland v. Maria S.J. MV, 211 F.3d 261, 265 n.3 (5th Cir. 2000) (noting that when
a“clam [i]s not presented in district court, the [movants] must show the existence of a plain error
that affected their substantial rights, and also must persuade usto exercise our discretion to correct
it”) (citations omitted).

Additionaly, the Whitbecksarguethat they areentitled to aconstructivetrust over the money
in the FAM Preferred accounts under Texas common law. In Durham, however, this Court stated
that evenwhereit is permissible to impose aconstructive trust the district court doesso “only ‘where
equity and justice demand.”” Durham, 86 F.3d at 73, quoting Rosenberg v. Collins, 624 F.2d 659,
663 (5th Cir. 1980). The Whitbecks have not shown that the district court abused its discretion in
determining that equity and justice called for a different remedy in this case.

The Whitbecks further contend that anal ogous bankruptcy law dictatesthat they are entitled
to al of theremaining assetsin the FAM Preferred accounts. Inasmuch asthis case may beresolved
by application of Durham, which involved a similar type of distribution as the one presented in this
case, we need not rely on bankruptcy law for this non-bankruptcy case.

Findly, the Whitbecks contend that the district court erred in approving the plan of
distribution to the extent that it proposesto deduct any expenses of the receivership from their funds
inthe FAM Preferred accounts, since they did not benefit fromthe receivership. The Whitbeckscite
no authority for thisargument, and have made no showing that the district court abused itsdiscretion
in approving a plan that would deduct the Recelver’s fees and expenses from the total assets prior
to distribution. Accordingly, this argument likewise fails.

[

Because we find that the district court did not abuse its discretion when it approved the
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Recelver’s plan, we AFFIRM.
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