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EMILIO M. GARZA, Circuit Judge:

Avidl Services, Inc. (“Avidl”) appeals the summary judgment dismissal of its contribution
clam based on the Comprehensive Environmental Response, Compensation and Liability Act
(“CERCLA"), 42 U.S.C. 8§ 9613(f)(1). The district court ruled that Aviall could not seek
contribution from Cooper Industries, Inc. (“Cooper”) unless Aviall had incurred or at least faced
liability under a CERCLA administrative abatement or cost recovery action. We affirm, holding that

the text of CERCLA requires this resuilt.



I

Cooper ran an aircraft engine maintenance business at severa of itsindustria facilities. The
rebuilding of aircraft enginesrequired the use of petroleum and other hazardous substances, some of
which seeped into the ground and groundwater through underground storage tanks and spills.
Among the industrial facilities contaminated were Love Field, Carter Field and Forest Park
(collectively, the “Facilities’). In 1981, Cooper sold its aircraft engine maintenance business, along
withthe Facilities, to Avidl. Several yearslater, Avial began discovering some of the contamination
that had occurred at the Facilities. Aviall admits, though, that the pollution of the Facilities continued
under its stewardship as well.

Avidl notified the Texas Natural Resource Conservation Commission (“TNRCC”) of the
contamination at its Facilities. In turn, the TNRCC sent several letters to Avial informing the
company that it was in violation of Texas state environmental laws. Notably, the Environmental
Protection Agency (“EPA”) never contacted Avial or designated the Facilities as contaminated Sites.
In 1984, Avidl began a decade-long environmental cleanup, spending millions of dollars. In early
1995, Avidl for the firgt time contacted Cooper seeking reimbursement. Aviall eventually sold the
Facilities to another private party, but it contractually retained a continuing responsibility for the
environmental cleanup.

In 1997, Avidl filed this lawsuit against Cooper based in part on CERCLA’s § 107(a) “cost
recovery” provision, which alows innocent persons to recover environmental response costs from
ligble parties. Avidl later amended its complaint dropping the 8 107(a) cost recovery clam, while
adding contribution claims under § 113(f)(1) of CERCLA as well as under the Texas Solid Waste

Disposal Act, TEX. HEALTH & SAFETY CODEANN. 8 361.344(a) (West 1992 & Supp. 2001), and the
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Texas Water Code, TEX. WATER CODE ANN. § 26.3513(j) (West 2000). The district court granted
Cooper’ smotion for summary judgment, dismissing the § 113(f)(1) CERCLA contributionclamand
then declining to exercise supplemental jurisdiction over the state law contribution claims. Relying
on the plain language of the statute, the court held that Aviall could not assert a § 113(f)(1)
contribution claim unlessit was subject to aprior or pending CERCLA action involving either § 106
(federal administrative abatement action) or § 107(a) (cost recovery action by the government or a
private party).

On appedl, Avidl admitsthat neither the EPA nor any private party hasfiledaCERCLA claim
againgt it. Notwithstanding this lack of federal action against it, Avial claims that it can pursue
CERCLA-based contribution because it voluntarily cleaned up the contamination, or at least it did
so at the behest of a state environmental agency. Before discussing the merits of these arguments,
we briefly review the structure and history of CERCLA.

[

Congressenacted CERCLA to facilitate the cleanup of hazardous waste sites, and to shift the
costs of environmenta response from the taxpayers to the parties who benefitted from the use or
disposal of the hazardous substances. See OHM Remediation Serv. v. Evans Cooperage Co., Inc.,
116 F.3d 1574, 1578 (5th Cir. 1997). The statute allows parties who incur environmental cleanup
costs to recover from persons commonly referred to as “ potentially responsible parties’ (“PRPS’).

See 42 U.S.C. § 9607(a). Subject to certain statutory exceptions, PRPs are broadly defined to

! The pertinent parts of the contribution provision read: “Any person may seek

contribution from any other person who is ligble or potentialy liable under [§ 107(a)], during or
following any civil action under [§ 106] or under [§ 107(a)]. . . . Nothing in this subsection shall
diminish the right of any person to bring an action for contribution in the absence of a civil action
under [8§ 106] or [§ 107(a)].” 42 U.S.C. § 9613(f) (emphasis added).
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include: (1) current ownersand operators of vessalsor facilitiesthat accepted hazardous substances;
(2) past ownersor operatorsof facilitieswhere hazardous substanceswere disposed; (3) personswho
by contract or agreement arranged for the disposal or transport of hazardous substances; and (4)
personswho accept or accepted hazardous substancesfor transport to disposal or treatment facilities.
See 42 U.S.C. § 9607(a).

CERCLA provides two ways for parties to recover environmental response costs. The
§ 107(a) cost recovery provision permits the government or an “innocent” private party to recoup
cleanup costs from PRPs. See 42 U.S.C. § 9607(a)(4) (stating that PRPs “shall be liable for—(A)
all costsof removal or remedial actionincurred by the United States Government or aState. . . [and]
(B) any other necessary costs of response incurred by any other person. . .”). PRPsare held jointly
and severdly lidble under this cost recovery provison. The other method of recovering
environmental response costs involves § 113(f)(1), t he contribution provision. See 42 U.S.C. §
9613(f)(1). It allowsaPRP to seek contribution from other PRPs if it assumed a disproportionate
share of the cleanup costs. Under § 113(f)(1), courts have the discretion to alocate the response
costs equitably among the various PRPs. CERCLA additionally includes aprovision (8 106) for the
federal government to seek an administrative abatement order (enforceable in court) against PRPs.
See 42 U.S.C. § 9606.

Courts have elaborated onthe distinction between acontribution action under 8 113(f)(1) and
acost recovery action under § 107(a). A contribution claim involves actions between PRPs, while
acost recovery suit isinitiated by a non-responsible party against aPRP. See, e.g., OHM, 116 F.3d
at 1583. Thus, a PRP cannot file a § 107(a) suit against another PRP; it must pursue a contribution

action instead. See id. In the present case, Aviall and Cooper concede that they are both PRPs
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because they both contributed to the contamination of the Facilities.? Theissue presented inthiscase
iswhether a PRP seeking a 8 113(f)(1) contribution suit must have an ongoing or adjudged 8§ 106 or
§ 107(a) action against it.
[
After examining the text and structure of CERCLA, we hold that a party can seek a
8 113(f)(2) contribution claim only if there is a prior or pending federal 8 106 or § 107(a) action
against it.> Whileno directly binding case law exists, we believe that the majority of courtsthat have
addressed thisissue agreewith our textual anaysis. Moreover, the legidative history, asasecondary
source, reinforces our interpretation. We review the district court’ s grant of summary judgment de
novo, construing all facts and inferences in the light most favorable to the nonmoving party. See
Uniroyal Chem. Co. v. Deltech Corp., 160 F.3d 238, 241 (5th Cir. 1998).
A
Any analysis of astatutory provision must be tethered and trueto thetext. See United Sates
v. Alvarez-Sanchez, 511 U.S. 350, 356, 114 S.Ct. 1599, 1603, 128 L.Ed.2d. 319 (1994) (“When
interpreting astatute, welook first and foremost to itstext”). The contribution section of CERCLA
states: “Any person may seek contribution from any other person who is liable or potentially liable

under [§107(a)], during or following any civil action under [§ 106] or under [§ 107(a)].” 42 U.S.C.

2 Aviall accordingly dropped its 8 107(a) claim in its amended complaint.

3 Cooper offered two additional, independent argumentswhy Aviall’ scontributionclaim
should be barred: (1) it failed to notify timely the EPA and the Attorney General of its private party
CERCLA action; and (2) it did not comply with the National Contingency Plan by failing to provide
adequate opportunity for public participation. We need not address these two arguments, given that
we bar Avidl’s contribution claim because of the lack of a pending or adjudged CERCLA claim.

-5



8§ 9613(f) (emphasis added).

A plainlanguage reading of the statute requires a PRP seeking contribution from other PRPs
to have filed a 8§ 113(f)(1) claim “during or following” afedera CERCLA action against it. Avidl
concedes that it did not file its § 113(f)(1) contribution claim “during or following” a 8 106 or
§107(a) actionagainst it, but it arguesthat neither actionisnecessary aslong asit voluntarily cleaned
up the Fecilities. It aternatively contends that it can seek contribution because the TNRCC
compelled it to clean up the Facilities—even though CERCLA does not expressly specify that
contributions are allowed in the context of state agency enforcement orders.

Webeginour anadysiswiththeword “ contribution” itself. Theword* contribution” isdefined
as the “[r]ight of one who has discharged a common liability to recover of another dso lidble. . . .
Under principle of ‘contribution,” atort-feasor against whom a judgment is rendered is entitled to
recover proportional shares of judgment from other joint tort-feasors . . . .” BLACK'S LAW
DICTIONARY 329 (6th ed. 1990). As further explained in Sections C and D, we believe that the
commonly accepted definition of contribution requiresatortfeasor to first face judgment beforeit can
seek contribution from other parties.

Notwithstanding the definition of “contribution,” Avidl claimsthat the statutory language of
CERCLA supportsitsview. Itfirst notesthat under § 113(f)(1), “[a]ny person may seek contribution
... during or following any civil action under [8 106] or under [§ 107(a)].” 42 U.S.C. § 9613(f)
(emphasis added). The key question is whether the use of the word “may” signifies an exclusive
means for contribution (asin a party “may only” or “must” seek contribution during or following a
CERCLA action), or a non-exclusive means for contribution (as in a party “may choose one of

several ways’ to seek contribution, and one way is during or following a CERCLA action). Aviall
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adopts the latter view, arguing that 8 113(f)(1) does not affirmatively exclude contribution suits
initiated under other circumstances. |If theformer view wasintended, Aviall claims, Congresswould
have stated that a party “may only” seek contribution during or following CERCLA actions.

Avidl’sanayssisinconsistent with our canons of statutory construction. Depending on the
context, the word “may” can have the permissive definition of “have liberty to,” or aternatively, it
can denote exclusivity asin “shal [or] must.” WEBSTER THIRD NEW INTERNATIONAL DICTIONARY
1396 (3d ed. 1993). We have held that when the word “may” is used as an enabling provision
creating a cause of action (asit ishere), it establishes an exclusive cause of action and means “shall”
or “must.”* Accordingly, a party can file acontribution claim only if it has been alleged or deemed
ligble under 8 107(a) or if the federal government has ordered it to clean up contaminated sites under
8 106.

Our reasoning in Resolution Trust Corp v. Miramon, 22 F.3d 1357 (5th Cir. 1994), is
instructive. InMiramon, the Resolution Trust Corporation disputed thedistrict court’ sinterpretation
of the Financia Institutions Reform, Recovery and Enforcement Act, which states that a “director
or officer . . . may be held personally liable for monetary damages in any civil action . . . for gross
negligence.” 1d. at 1360-61 (emphasisadded). Theissue waswhether or not the statute adopted an
exclusvegrossnegligence standard. The RTC offered the exact same argument that Aviall maintains

today: it argued that “[i]f that section were meant to be exclusive. . . it would have said ‘ may only.

Id. at 1361. We regjected that argument, holding that the word “may,” when used in the context of

4 Thus, we rglect Avidl’s argument that Congress would have used the words “may

only” if it had intended to create an exclusive cause of action. It haslong been recognized that the
word “may” can mean “shal” or “must. . . esp[ecially] in deeds, contracts, and statutes.” WWEBSTER
THIRD NEW INTERNATIONAL DICTIONARY 1396 (3d ed. 1993).
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establishing an enabling provision, creates an exclusive cause of action. Seeid. at 361 n.5 (*Read

in context, the word ‘may’ refers to the right of the [RTC] to bring an action under this section.

‘May’ cannot reasonably be read to quaify the gross negligence standard”). Similarly in our case,

theword “may” in CERCLA isused in the context of empowering acontribution action. Smply put,

when a statute creates a cause of action, we must narrowly read the word “may” as establishing an
exclusive enabling provision. Otherwise, wewould “underming[] the very cause of action the section
creates’ because the statute would then essentially open the floodgates for partiesto pursue causes
of action through unspecified and unnamed methods. 1d. at 1361. In fact, it would have been
pointless for Congress to have expressly limited contribution suits to “during or following” a
CERCLA action if a party could ignore that limitation and still seek contribution.

Aviall dso relieson the last sentence of § 113(f)(1), the general savings clause: “Nothing in
thissubsection shall diminish the right of any personto bring an action for contributionin the absence
of acivil action under [§ 106] or [§ 107].” 42 U.S.C. § 9613(f). Avial states that this clause
reinforces its view that Congress intended to alow contribution suits, regardiess of whether the
parties are CERCLA defendantsin a 8 106 or § 107(a) action.

We rglect Avidl’s reading of the savings clause, and instead interpret it to mean that the
statute does not affect a party’s ability to bring contribution actions based on state law. If we
adopted Avidl’s interpretation, it would render superfluous the first sentence of 8§ 113(f)(1), the
enabling clause. Aswe noted in analyzing that sentence, why would Congress haveincorporated an
enabling provision (allowing parties to seek contribution “during or following” a8 106 or § 107(a)
action) if a party could bring a contribution clam regardless of the enabling clause's “during or

following” limitation? It makes little sense that Congress would codify the “during or following”
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limitation, and then expresdly invalidate it within the very same section. Thus, the dissent iseft to
arguethat the“during or following acivil action” languageisnot actually alimitation on when aparty
can seek contribution but rather “an express reaffirmation of the right to seek contribution before
judgment,” and further that the savings clause serves no purpose other than to “make abundantly
clear” that point—just in case a reader might place an “overly restrictive reading” on the words
“during or following.” Put another way, the dissent seemingly argues that Congress deliberately
made the meaning of the enabling provision unclear, and then decided to clarify that ambiguity by
adding a savings clause in the same section. We regject such an interpretation of the contribution
section.

Additionaly, we have held that “[r]eading the savings clauseto nullify the substantive portion
of the sectionwould * viol ate the elementary canon of construction that a statute should beinterpreted
so asnot to render one part inoperative.”” Miramon, 22 F.3d at 1361. Aviadl’ sreadingwould further
violate another canon of construction that the specific governs the general. See Moralesv. Trans
World Airlines, Inc., 504 U.S. 374, 384,112 S.Ct. 2031, 2037, 119 L .Ed.2d 157 (1992) (interpreting
asavingsclause). Wewill not read “CERCLA’ssavingsclause. . . to gut provisions of CERCLA.”
PMC, Inc. v. Sherwins-Williams Co., 151 F.3d 610, 618 (7th Cir. 1998) (analyzing the CERCLA
savings clause under 42 U.S.C. § 9652(d)).

A more reasonable reading of the savings clause suggests that Congress wanted to “merely
nix an inference that the statute in which it appearsis intended to be the exclusive remedy for harms
caused by the violation of the statute.” 1d. More specifically, the savings clause was likely intended
to preserve state law-based claims of contribution. Seeid. (“The purpose of CERCLA’s savings

clause is to preserve to victims of toxic wastes the other remedies they may have under federal or
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statelaw”); seealso Rockwell Int’l Corp. v. IU Int’| Corp., 702 F.Supp. 1384, 1389 (N.D. Ill. 1988)
(“[W]eview thelast sentence of [§ 113(f)(1)] . . . asan assurance that contribution remains available
in other contexts, such as through Rockwell’s claims for contribution under Illinois law”). Indeed,
Aviall has done just that: it has filed contribution claims against Cooper under Texas state law, in
addition to its § 113(f)(1) suit.

In short, we hold that, asamatter of statutory text and structure, CERCLA requires a party
seeking contribution to be, or have been, a defendant in a § 106 or § 107(a) action.”

B

The legidative history of CERCLA reinforces our analysis of the statutory text. While
legidative history sometimesis of limited value due to its potential ambiguity, it can nevertheless be
useful when it overwhelmingly supports one side, asit doesin this case. See Boureslan v. Aramco,
857 F.2d 1014, 1018 (5th Cir. 1988) (stating that “[I]egidative history is relegated to a secondary
source behind the language of the statute in determining congressional intent; even in its secondary
role legidative history must be used cautiously.”)

Theoriginal CERCLA statutedid not explicitly state whether one PRP could sue another PRP

for contribution, although severa district courts had implied such a right. In 1986, Congress

> The dissenting opinion argues that our reading of the statute is“contorted” because
we acknowledge that a federa abatement order under § 106 can trigger the right of contribution
under § 113(f)(1), which alows contributions “during or following any civil action under section
9606[ § 106] of thistitle or under section 9607(a) [8 107(a)] of thistitle.” 42 U.S.C. § 9613(f)(1)
(emphasis added). The dissent states that the word “action” usually refers to “lawsuits,” and thus
cannot include afederal abatement order. Thelanguage and structure of the statute suggest that the
definition of the word “action” under 8§ 113(f)(1) includes abatement orders. The contribution
provision explicitly refersto § 106, which is entitled “ Abatement actions.” Under this heading of
“Abatement actions,” the section allowsthe President to “issu[€] such orders as may be necessary to
protect public health and welfare and environment,” and provides that the government can enforce
these ordersin court if a party refuses to comply with them. 42 U.S.C. § 9606(a), (b).
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amended CERCL A with the Superfund Amendments and Reauthorization Act (* SARA™), codifying
an express contribution provision in § 113(f)(1). See 42 U.S.C. § 9613(f)(1). While Congress
drafted CERCLA as abroad remedial statute, Congress equally made it clear in passing SARA that
it intended only alimited federal right of contribution.

A House of Representatives conference report on SARA emphasized that a party seeking
contribution must havefirst incurred (or at least must face potential) cleanup costs pursuant to either
§107(a) or §106. Thereport stated, “This section clarifies and confirms the right of a person held
jointly and severally liableunder CERCLA to seek contributionfromother potentially liable parties.”
H.R. Rer.No. 00-253(1) (1985), reprintedin U.S.C.C.A.N. 2835, 1985 WL 25943 at 26 (Leg.Hist.)
(emphasisadded). The Senate’ sSARA report echoed theHouse' slegidativeintent. It explained that
the new contribution provision permits “parties found liable under sections 106 or 107 [to] have a
right of contribution, allowing themto sue other liable or potentially liable partiesto recover aportion
of the costs paid.” S. REP. NO. 99-11 at 43 (1985) (emphasis added).

The House report added that a contribution action existseven if a CERCLA action is merely
pending: “The section contemplates that if an action under section 106 or 107 of the Act is under
way, any related claimsfor contribution or indemnification may be brought in such anaction.” H.R.
ReEP. No. 00-253(1), 1985 WL 25943 at 26. The legidative history never mentions that SARA
intended to allow contribution in the absence of either a pending or prior 8 106 or § 107(a) action.
The House report’ semphasisthat even apending CERCLA clamis sufficient to allow contribution
suits suggests that a PRP seeking contribution must, at the very least, have a CERCLA suit filed
against it. Asthe House report declared, 8 113(f)(1) was added to “confirm[] a Federal right of

contribution or indemnification for persons aleged or held to be liable under section 106 or 107 of
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CERCLA.” Id.
C

The maority of the courts addressing 8 113(f)(1) have agreed with our textual anaysis. No
federad circuit has yet directly weighed in on this question, but several district courts have discussed
when a party can file a contribution action.

A helpful district court decision is Estes v. Scotsman Group, Inc., 16 F.Supp.2d 983 (C.D.
[ll. 1998), a case factualy smilar to Avidl’s situation. In Estes, Nicholas Estes purchased an
industrial site contaminated with hazardous substances, which he moved and handled in violation of
environmental regulatory guidelines. After the Illinois Environmental Protection Agency sent Estes
an enforcement notice letter, he undertook a cleanup of the site. Estesthen filed a CERCLA claim
based on 8107(a) and 8§ 113(f)(1) against the prior owner. The district court dismissed the 8107(a)
cost recovery action because it held that Estes, as a PRP, could not file a cost recovery suit. The
court then relied on the plain meaning of the statute to hold that Estes could not seek contribution
under 8§ 113(f)(1) unless that action was “during or following” a cost recovery suit or a federal
administrative order against Estes. Because Estes was not a defendant in a CERCLA action, the
court dismissed his 8 113(f)(1) clam. Seeid. at 989 (“ Section 113(f) [claim] should be dismissed
because there is no 8106 or § 107 claim pending”). It did not matter to the court that Estes had
received an enforcement notice letter from the state environmental agency, or that he may have
cleaned up the sites voluntarily.

Similarly, another district court dismissed a PRP's contribution clam as “premature and
improper” because the PRP was “yet to be found liable” under CERCLA. See Deby, Inc. v. Cooper

Indus., No. 99C2464, 2000 WL 263985, *6 (N.D. Ill. Feb. 29, 2000) (“Contribution is a remedy
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available to parties held liable, through judgment or settlement, in some damages action. . . . To
receive actual compensation . . . the party must have been found ligble as adefendant in an earlier or
pendingaction.”) (internal citationsomitted). Several other district courtshavereaffirmed thistextual
analysis of CERCLA'’s contribution provision. See United States v. Compaction Sys. Corp., 88
F.Supp.2d. 339, 350 (D.N.J. 1999) (“If the Settlors, by settling with the United States, meet the
requirements of liability under Section 107(a) . . . Settlors may pursue apportionment under Section
113(f)(1) for that part of their expendituresthat exceedsits share of liability”); Southdown v. Allen,
119 F.Supp.2d 1223, 1245 n.41 (N.D. Ala 2000) (citing the district court opi nion of Aviall v.
Cooper for the proposition that “[o]nce the district court determines who are responsible parties
under 8§ 107(a), the next step under § 113(f) is to alocate responsibility among the parties.”)
(citations omitted).®

In addition to these district courts, two Circuit courts—including this one—have suggested
indictathat aparty cannot file acontribution clam unless it isa defendant in afederal cost recovery
or adminigtrative action. The Seventh Circuit analyzed the “during or following” language in
§ 113(f)(1), and said that “a 8 106 or § 107(a) action apparently must either be ongoing or aready
completed before 8 113(f)(1) isavailable.” Rumpke of Ind., Inc. v. Cummins Engine Co., Inc., 107
F.3d 1235, 1241 (7th Cir. 1997). While the Seventh Circuit’s dicta, of course, does na bind this

court, itstextual andysisof 8§ 113(f)(1) supports our interpretation of the contribution clause. This

6 We note that while some district courts agree that a party filing a 8 113(f)(1) action
requiresaprior or pending 8 106 or 8 107(a) clamagainst it, they add that a party who does not face
such aclam can at least ask for a declaratory judgment in the event that it is found liable under
CERCLA. See Rockwell, 702 F.Supp. 1384 (N.D. Il1. 1988); Ameritrust Co. Nat’'| Assoc. v. The
Lamson & Sessions Co., No. 1:92CV008, 1992 WL 738774 (N.D. Ohio May 21,1992); Alloy
Briquetting Corp. v. Niagara Vest, Inc., 756 F.Supp. 713 (W.D.N.Y. 1991).
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Circuit has similarly intimated that a § 106 or § 107(a) action must be pending or adjudicated for a
party to pursue contribution costs. See OHM, 116 F.3d at 1574. Although OHM only addressed
whether a PRP was limited to a contribution action, we nevertheless discussed the contours of
§ 113(f)(1), noting that it “allows parties to bring contribution actions at least as soon as they are
sued under CERCLA.” Id. at 1582. We then examined the common law roots of contribution, and
implied that aparty must be alleged or held liable beforeit can seek contribution: “Under the principle
of ‘contribution,” a tort-feasor against whom a judgment is rendered is entitled to recover
proportional shares of judgment from other joint tort-feasors.” Id. at 1582 (citing BLACK’S LAW
DicTIONARY 328 (6th ed. 1990)) (emphasis added). Our reading of CERCLA’s contribution
provision is consistent with the common law definition: a contribution action can commence only if
aparty has aready been found liable or faces potentid liability.

A few district court cases have adopted the contrary view that a PRP can bring a8 113(f)(1)
claim without first incurring or at least facing liability under either § 107(a) or 8 106. See Johnson
County Airport Comm’'n v. Parsonitt Co., Inc., 916 F.Supp.1090, 1095 (D. Kan. 1996); Ninth Ave.
Remedial Group v. Allis Chalmers Corp., 974 F.Supp. 684 (N.D. Ind. 1997); Mathis v. Velsicol
Chem. Corp., 786 F.Supp. 971 (N.D. Ga. 1991). We disagree with the analysisin these cases. For
example, in Johnson County Airport, the district court allowed the contribution suit by relying on
8 113(f)(1)'s savings clause. Seeid. (noting that the savings clause states that “nothing in this
subsection shall diminish the right of any person to bring an action for contribution in the absence of
a civil action under § 9606 or 8 9607 of thistitle”). Aswe explained earlier in this opinion, the
savings clause was only intended to preserve state-based contribution actions.  Any other

interpretation of the savings clause would render the enabling clause’s “during or following’
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limitation a mere surplusage.

Avidl cites several other casesto support its contention that a8 106 or § 107(a) actionisnot
required. None of them, however, isapposite. In Geraghty & Miller, Inc. v. Conoco, Inc., 234 F.3d
917 (5th Cir. 2000), G&M filed a private CERCLA claim against Conoco/Vista, who filed a
counterclaim seeking relief under 8 107(a) and § 113(f)(1). Later, G&M voluntarily dismissed its
CERCLA clam, while Conoco/Vista dropped its § 107(a) claim, leaving only its 8 113(f)(1)
counterclaim. Aviall pointsout that the Fifth Circuit allowed Conoco/Vista' s§ 113(f)(1) contribution
action to proceed.

Avidl’sreliance on Geraghty & Miller ismisplaced. First, unlike Aviall—which had never
been a defendant in any CERCLA action—Conoco/Vista was a CERCLA defendant at the time it
filed its contribution clam against G&M, and thus had met § 113(f)(1)’s “during or following’
requirement. Cf. OHM, 116 F.3d at 1582 (stating that a party may be “potentialy liable’ in the
context of a contribution clamif it is“smply . . . being sued under the statute”). Second, while
Geraghty & Miller contains some helpful language for Avial, we did not directly address whether
acontribution suit could proceed without aprior or pending CERCLA action. Rather, we considered
the only issue presented to us. which statute of limitation applies if a party seeks contributian but
none of the triggering events occurs.” G&M never raised the issue of whether Conoco/Vista could
pursue its contribution claim, and thus the court did not directly addressit.

Similarly, Sun Co., Inc. v. Browning-Ferris, Inc., 124 F.3d 1187 (10th Cir. 1997), mentioned

! The statute of limitations for a 8 107(a) claim is three years, whileit is six years for
8 113(f)(1). The statute provides three triggering events for a8 113(f)(1) claim: a prior judgment,
an administrative order, or ajudicialy approved settlement. None of the triggering events occurred
in Conoco/Vista' scase. The court thus addressed which statute of limitations appliesin these “ gap”
Cases.

-15-



that a PRP might be able to undertake cleanup voluntarily. Thisdicta, however, wassaid only in the
context of the appropriate statute of limitations period. See also United Tech. Corp. v. Browning-
Ferris Industries, Inc., 33 F.3d 96, 99 n.8 (1st Cir. 1994) (noting in dicta that “[i]t is possible
that. . .a PRP who spontaneoudly initiates a cleanup without governmental prodding might be able
to pursue an implied right of contribution under 42 U.S.C. § 9607(c),” but stating that it is“amatter
on which we take no view”).

Avidl dso cites favorable language from Centerior Serv. Co. v. Acme Scrap Iron & Metal
Corp., 153 F.3d 344, 351 (6th Cir. 1998) (“It was enough that a plaintiff act under some compulsion
or legal obligation to aninjured when he or she discharged the payment”). The Sixth Circuit’ sruling
can be distinguished factually because the plaintiff in Centerior initiated a cleanup after the EPA had
issued an administrative order under 8 106. Seeid. at 346. Aviall has not received any such order
from the EPA. Indeed, the Centerior court cautioned, “This case does not involve a PRP who
initiated cleanup voluntarily without any governmental prodding, and we expressno opinion” onthat
point. Id. at 352 n.10.

Lastly, Avidl lists a string of cases where a PRP undertook cleanup and then filed for
contribution, although only a state agency had issued an administrative order against the PRP. See,
e.g., Amoco Qil Co. v. Borden, Inc., 889 F.2d 664 (5th Cir. 1989). Aviall thus argues that the
TNRCC' sadminigtrative orderswere sufficient to alow it to proceed withits 8 113(f)(1) clam. The
facts section of these opinions admittedly mention only state agency enforcement. However, these
cases are not dispositive for the smple fact that the parties for whatever reason did notraise the

specific issue presented in our case: whether a PRP can seek contribution in the absence of a
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CERCLA action against it.
D

Findly, Avidl makes a genera policy argument that the district court’s ruling would
discourage voluntary cleanups because parties would not be able to seek contribution unless they
wereactually sued or faced EPA administrative orders. Some courts have conceded thisdisincentive,
but have nevertheless ruled that Congressrequired thisresult. See Rumpke, 107 F.3d at 1240 (“We
acknowledge, as other courts have, that this seems to provide a disincentive for parties voluntarily
to undertake cleanup operations, because a § 106 or § 107(a) action apparently must either be
ongoing or aready completed before 8 113(f)(1) is available. This appears to be what the statute
requires, however”). We agreethat thetext trumps policy preferences, and that we cannot substitute
Congress' wishes with our own.

In any event, we believe that our interpretation of the statute is wholly consistent with the
policy goas of CERCLA. When Congress passed SARA, it did not intend to create an expansive
federal cause of action. As the legidative history shows, Congress wanted only a limited right of
contribution when parties are found or aleged to be liable under CERCLA. See S. REP. NO. 99-11
at 44 (stating that 8 113(f)(2) “clarifiesand confirmsthe [judicially recognized] right of aperson held
jointly and severaly liable’ to seek contributions). It seems unlikely that Congress enacted a
contribution right broad enough to encompass Avidl’s gtuation, where neither the federd

government nor any private party has filed a CERCLA action against it, and the EPA has not

8 For the samereason, wergect Avial’ sargument that the Seventh Circuit inPMC, 151
F.3d at 610, implicitly overruled Estes, 16 F.Supp.2d at 983, which held that a § 113(f)(1) suit is
invaid without a 8 106 or § 107(a) action. In PMC, one party cleaned up the sites at the behest of
the state agency and then sought contribution, but the opposing party never raised or disputed
whether such contribution actions were permissible.
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designated Avidl’ s Facilities as contaminated sites. Furthermore, Congress probably did not intend
to go beyond the traditional common law definition of contribution in drafting CERCLA’s
contribution provision. See OHM, 116 F.3d at 1574 (defining the common law definition of
contribution as requiring a pending or prior judgment). In short, we do not believe that Congress
wanted to afford a federally-based contribution right to a party merely because a state agency had
found it to have violated a state environmental law.

We aso doubt that our interpretation of 8 113(f)(1) will necessarily discourage voluntary
cleanups. Parties may be ableto rely on state environmental |aws to recover costs from other liable
parties. Indeed, Aviall isalternatively seeking contributionfrom Cooper based ontwo Texasstatutes.
That option remains open despite our ruling today.

A

After examining CERCLA’ stext, legidative history and caselaw, we hold that a PRP seeking
contribution from other PRPs under § 113(f)(1) must have a pending or adjudged § 106
administrative order or § 107(a) cost recovery action against it.

AFFIRMED.
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WIENER, Circuit Judge, dissenting:

In reaching its holding that a PRP can only sue another PRP on a § 113(f)(1) contribution
clamif a8 106 administrative order or 8§ 107(a) action hasbeen brought against it, the panel majority
clams to have applied a “plain-meaning” anayss to the statute; yet it obvioudy has glossed over
clear statutory language declaring that “[n]othing in [8 113(f)(1)] shal diminish the right of any

person to bring an acti on for contribution in the absence of a civil action under [8106] . . . or

[8107(a)][.]"° | respectfully dissent because | am convinced that afull and fair reading of § 113(f)(1)
inthe context of CERCLA asawhole —— and without judicidly legidating into that section of the
statute two words that are indispensable to the mgjority’ s position but that Congress elected to omit
—— does not require a PRP seeking contribution from another PRP for CERCLA liability to wait
until a8 106(a) order or § 107(a) action isfiled against it.
l.
The Text
Neither | nor anyone else can quarrel with the mgority’ sincantation of the truism that when

we analyze a statute we must look first and foremost to its language. Accordingly, | begin with the
full text of § 113(f)(1):

Any person may seek contribution from any other personwhoisliable

or potentially ligble under section 9607(a) [§ 107(a)] of this title,

during or following any civil action under section 9606 [§ 106] of this

title or under section 9607(a) [8 107(a)] of thistitle. Such claimsshall

be brought in accordance with this section and the Federal Rules of

Civil Procedure, and shall be governed by Federal law. In resolving
contribution clams, the court may alocate response costs among

%42 U.S.C. § 9613(f)(1) (emphasis added).
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liable parties using such equitable factors as the court determines are

appropriate. Nothing in this subsection shall diminish theright of any

person to bring an action for contribution in the absence of a civil

action under section 9606 of this title or section 9607 of thistitle.*
We cannot simply analyze statutory terms in a vacuum, however, but are constrained to consider
them in the context of the statute as a whole.* The majority perverts this canon of statutory
construction by seizing on and unduly elevating the phrase “ during or following” in § 113(f)(1) to the
pedestal of exclusivity while (1) triviaizing Congress' s pa pable (and presumably intentional) refusal
to insert the word “only” to modify the phrase “during or following any civil action” in the first
sentence of this section or to insert the word “state” to modify the phrase “action for contribution”
in the final sentence (the “savings clause’), (2) ignoring the universally accepted lega meaning of
“civil action” ascongruent with and limited to “lawsuit,” (3) shunning the full import and significance
of thecontextually critical but statutorily undefined term* contribution,” and (4) refusing to recognize
the breadth of the savings clause. | submit, and shall proceed to demonstrate, that these distortions
of the methodology of statutory construction mortally wound the magjority’ s announced exercise of
that process.

For openers, nowhere does the plain language of the statute specify that actions for

contribution are alowed “only” during or following litigation under CERCLA. Thusthe mgjority’s

holding —— “that aparty can seek a§ 113(f)(1) contribution claim only if thereisaprior or pending

federal 8 106 or 8 107(a) action against it” (emphasis added) —— boldly rewrites the statute by

1.

"See Gadev. National Solid Wastes Management Assn., 595 U.S. 88, 99 (1992) (“[W]emust
not be guided by a single sentence or member of a sentence, but ook to the provisions of the whole
law.”) (internal quotation marks and citations omitted, bracketsin original).

-20-



imposing the extra-congressional restriction that the savings clause itself affirmatively regjects:
“Nothing in this subsection shall diminish the right of any person to bring an action for contribution

in the absence of acivil action under [§ 106] of thistitle or [§ 107(a)] of thistitle.”*? | find baffling

the mgjority’ s dismissive reference to Avidl’s argument —— that the absence of the word “only”
from the statute at least raises a question as to whether the “during or following” language is
exclusve—— as*“inconsistent with our canons of statutory construction” because | am aware of no
canon that gives the judiciary alicense to rewrite statutory language. To the contrary, it is not our
provinceto add even one word to astatute—— here, to restrict its reach —— when Congressitsalf
has chosen not to include that word and thus not to limit the scope of the statute. It isobviousthat,
by inserting theword “only” into the statute, the majority has converted apermissive provisionto one
of exclusivity. When Congress wants to make a statute exclusive, it certainly knows how to do so.*

The mgority’ srelated attempt to cabin the savings clause by insisting that it means nothing
morethan that “the statute does not affect aparty’ sability to bring contribution actions based on state
law” is yet another judicid trespass on the legidative turf. In this instance, the majority’s
interpretation of the savings clause requires still another insertion of an omitted word —— “ state”
—— thereby creating a distinction that Congress did not see fit to make and that we of the “Third
Branch” should not presumeto legidate. When Congressintendsto distinguish between federal and
statelaw, it certainly knowshow to do so. For instance, CERCLA’ sgenera savingsclauseprovides,

Nothing in this chapter shall affect or modify in any way the

12506 42 U.S.C. § 9613(f)(1) (emphasis added).

13See, e.0., 2 U.S.C. § 437d(e) (“Except as provided in section 437g(a)(8) of thistitle, the
power of the Commission to initiate civil actions under subsection (a)(6) of this section shall be the
exclusive civil remedy for the enforcement of the provisions of this Act.”).
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obligations or liabilities of any person under other Federal or State
law, including common law, with respect to releases of hazardous
substances or other pollutants or contaminants.*

If, as the mgority contends, Congress meant for the savings clause merely to acknowledge that a
party seeking contribution for environmental clean-up may bring a state action in response to state
orders or judgments (something Congress need not say or do because —— short of making
CERCLA preemptive —— it cannot prohibit it) surely Congress would have made that distinction
explicit, asit did in CERCLA’s general savings clause.”®

Second, the mgority’s own conclusion that a PRP seeking contribution from other PRPs

“must have apending or adjudged 8 106 administrative order or 8 107(a) cost recovery action against

it” (emphasis added) puts the lie to its contorted reading of the savings clause. Section 113(f)(1)
states that a PRP may seek contribution “during or following any civil action under [§ 106] or under
[§ 107(a)].”*® Administrative orders are not “civil actions.” They are not “actions” at al.” And no
amount of saying so can make it so. The mgority’ s Orwellian insistencethat theterm “ civil actions’
includes*administrativeorders’ stretchesthe language of the statute beyond the breaking point ——

needlesdly, because the savings clause makes clear that “the absence of acivil action under [§ 106]”

1442 U.S.C. § 9652(d).

*The mgjority’s reliance on PMC, Inc. v. Sherwin-Williams Co., 151 F.3d 610 (7th Cir.
1998), is thus misplaced, as the analysisin that case focused on CERCLA’s general savings clause
with its express preservation of state-law claims.

1°See 42 U.S.C. § 9613(f)(1) (emphasisadded). Section 106(a) authorizes an administrative
order requiring a private party to clean up asite. See 42 U.S.C. § 9606(a). If the party refusesto
do so, then 8 106(b)(1) authorizesthe EPA to bring an action in federa district court to enforce the
order. See 42 U.S.C. § 9606(b)(1).

"See Black’ s Law Dictionary 28 (6th ed. 1990) (“[‘Action’] inits usual legal sense means a
lawsuit brought in a court[.]”).
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is not fatal to a PRP' s attempt to seek contribution under § 113(f)(1).*®

Themgjority cannot haveit bothways. If, asthe mgjority claims, the language of the savings
clause means only that 8 113(f)(1) does not preempt state-law contribution claims, then not even an
abatement order issued pursuant to § 106(a) triggers a PRP's right to seek contribution under 8§
113(f)(1), because such an administrative order is not a “civil action” during or following which a
contribution claim may only, as the mgjority would have it, be brought. No amount of interpretive
deight-of-hand on the majority’ s part can avoid thislogic. Thusthe mgority’ s assertion that a PRP
can file acontribution clam “if the government has ordered it to clean up contaminated sites under
§106" flatly contradictsitsown (erroneous) interpretation of the savings clause as merely preserving
state-law remedies. When properly interpreted, the language of the savings clause makes clear that

a PRP may “bring an action for contribution in the absence of acivil action under [§ 106] . . . or [§

107(a)]”** —— and | see nothing in the statute to justify the majority’ s dubious distinction between
federal administrative orders, which, as even the majority agrees, trigger contribution claims under
8 113(f)(1), and state administrative orders which, the majority has decreed, somehow do not.
Third, the mgjority unquestionably misspeaks by adopting its own uniquely narrow definition
of the critical statutory term“contribution.” As 8§ 113(f)(1) does not define the term “contribution,”
we must abide by the well-established maxim of interpretation that legal termsnot defined in astatute
areordinarily presumed to convey their customary legal meaning and accord the term“contribution”
itsfull common-law meaning: “[W]here Congress borrowstermsof art . . . it presumably knows and

adopts the cluster of ideas that were attached to each borrowed word in the body of learning from

18See 42 U.S.C. § 9613(f)(1).
19See 42 U.S.C. § 9613(f)(1) (emphasis added).
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which it was taken[.]”? Thistenet of statutory construction is especially important when, as here,
Congress legidates in an areaformerly governed by federal common law. Aswe have explained,

Section 107 was the sole statutory basis for recovery of response
costsin the original CERCLA statute, which contained no provision
for apportioning costs among PRPs. Cases under the original statute
threatened minor polluters with joint and several liability, which
prompted courts to find an implicit, federal common law right to
contribution. The SARA amendments, including section 113, codified
the federal common law right of contribution. A principal objective
of the new contribution provision was to “clarif[y] and confirm[] the
right of a person held jointly and severdly liable under CERCLA to
seek contribution from other potentialy liable parties, when the
person bdievesthat it has assumed a share of the cleanup or cost that
may be greater than its equitable share under the circumstances.” #

We are constrained to “take it as a given that Congress has legidated with an expectation that the
[common-law] principle will apply except when a statutory purpose to the contrary is evident.”#
The term “contribution,” as this court has explained, “is best understood in its customary
sense as aterm of art referring to actions brought among potentially responsible parties.”* Black’s
Law Dictionary defines “ contribution” as the “[r]ight of one who has discharged a common liability

to recover of another also liable, the aliquot portion which he ought to pay or bear.”?* Similarly, the

“Morisette v. United States, 342 U.S. 246, 263 (1952).

'OHM Remediation Servicesv. Evans Cooperage Co., 116 F.3d 1574, 1581 (5th Cir. 1997)
(Garza, J.) (internal citations omitted) (quoting S. Rep. No. 99-11, at 44 (1985) (“[Section 113]
clarifies and confirms the right of a person held jointly and severadly liable under CERCLA to seek
contributionfrom other potentially liable parties, whenthe person believesthat it has assumed ashare
of the cleanup or cost that may be greater than its equitable share under the circumstances.”).

Z2United States v. Texas, 507 U.S. 529, 534 (1993) (internal quotation marks and citation
omitted).

20HM, 116 F.3d at 1582 (emphasis added).
#Black’s Law Dictionary at 328 (emphasis added).
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Restatement (Second) of Torts provides, “when two or more persons become liable in brt to the

same person for the same harm, thereisaright of contribution among them, even though judgment

has not been recovered againgt all or any of them”® and even “without . . . suit against [them].” %

American Jurisprudence Second el aborates:

The equity for contribution arises at the time of the creation of the
relationship between the parties which gives rise to the right and
ripens into a cause of action for reimbursement in favor of a party
when, under alegal duty, he satisfies, by payment or otherwise, more
than his just proportion of the common obligation or liability. Or,
stated in terms applicable to actions at law, the implied promise to
contribute is considered as made at the time the common liability is
assumed, and the right to sue thereon arises when a party has paid the
whole of the obligation or more than his share thereof.?

None of these authorities requires, as a condition precedent, that a party be sued or adjudged ligble
before seeking contribution; rather, theright to seek contribution arisesindependently when onetort-
feasor, acting under alegal duty, discharges morethan hisfair share of aliability shared by joint tort-
feasors.

| acknowledgethat somejurisdictionshave statutorily restricted theright to seek contribution
to actions between tort-feasors against whom judgment has been rendered.?® Eschewing any such
limitation, however, the “during or following” language in 8 113(f)(1) confirmsthat a PRP need not

wait until it is hit with afina judgment in a court of law to seek contribution from other PRPs for

“Restatement (Second) of Torts § 886A (2d ed. 1979) (emphasis added).
%|d. at § 886A cmt. b.
#'See 18 Am. Jur. 2d Contribution § 9 (1985) (emphasis added) (footnotes omitted).

See W. Page Keeton Et Al., Prosser and K eeton on the Law of Torts § 30, at 338 (5th ed.
1984) (collecting cases).

-25-



CERCLA lidbility. Far from restricting the right to seek contribution, the “during or following”
language embraces the more expansive Restatement view that a tort-feasor may seek contribution

from joint tort-feasors “ even though judgment has not been recovered against al or any of them.”#

One might argue, as does the mgority, that by expressly providing for contribution “during
or following” acivil action under § 106 or § 107(a), Congress impliedly excluded the common-law
right to seek contribution in the absence of suit. Obvioudy mindful of the possibility of such an
overly restrictive reading, Congress took explicit care to add the savings clause, thereby foreclosing
this narrow construction of the statute: “Nothing in this subsection shal diminish the right of any

person to bring an action for contribution in the absence of a civil action under [8§ 106] of thistitle

or [8 107(a)] of thistitle.”*°

Unlike the mgjority, | read the savings clause to mean precisely what it says. Nothing in §
113(f)(1) —— particularly not its “during or following” language —— diminishes the right of any

person to bring an action for contribution in the absence of acivil action under 8 106 or 8 107(a). Just

asthe“during or following language”’ confirmsthat the class of thosewho havethe“right . . . to bring
an action for contribution” is not limited to PRPs against whom a judgment already has been
rendered, the savings clause clarifiesthat a PRP may seek contribution in the absence of suit so long
as the prerequisites for a contribution claim have otherwise been met.

Rather than deal squarely with this argument, the mgority opts to mischaracterize it. My

argument is neither that Congress “deliberately” made the enabling provision “unclear,” nor that it

#See Restatement (Second) of Torts at § 886A.
0See 42 U.S.C. § 9613(f)(1) (emphasis added).
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intended the savings clause to “clarify” any such ambiguity. To the contrary, my argument tracks
Congress sown stated intentions of “clarif[ying] and confirm[ing]” the federa common-law right to
seek contribution from other potentialy liable parties under CERCLA. Thus | maintain that the
“during or following” language itsalf clarifies, in the face of contrary authority, that a party need not
wait until judgment is rendered to seek contribution under § 113(f)(1).

The savings clause, then, serves as a prior restraint to rebut any unintended inference of

expressio unius lest some court in the future try to ascribe that maxim to the language. Stated

differently, the savings clause rules out any construction that would purport to read “during or
following” asthe exclusive portal through which a contribution claim must pass. Particularly in the
absence of the word “only” preceding the phrase “during or following,” the savings clause makes
abundantly clear that “during or following” are but two of the many times and circumstances when
one PRP may seek contribution from another.

The magjority’s reliance on Resolution Trust Corp. v. Miramon® is thus misplaced. The

statute at issue in that case abrogated afederal common-law provision, whereasin our case, section
8 113(f)(1) “confirms’ the federal common law of contribution under CERCLA. Furthermore, the
savings clause at issue in Miramon expressly stated that “[n]othing in this paragraph shall impair or

affect any right of the[Resolution Trust] Corporation under other applicablelaw.”** Focusing on the

term “other,” we concluded that the savings clause did not preserve federal common law actions for
smple negligence when the enabling provision of the statute solely referenced actions for gross

negligence:

322 F.3d 1357 (5th Cir. 1994).
¥See 12 U.S.C. § 1821(k) (emphasis added).
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The savings clause provides that the RTC's rights under other

applicable law will not be impaired or affected. This clearly implies

that the RTC' s rights under some law is being impaired or affected.

Under the RTC’ s construction of the savings clause, though, thereis

no law that isimpaired or affected because all previous common law

remans effective and [the statute] merely grants the RTC an

additional option. Had Congress intended this result it would have

drafted the clauseto read that “[n] othing in this paragraph shall impair

or affect any right of the Corporation under any applicable law.*
The language of § 113(f)(1)'s savings clause, however, is even more expansive and explicit in
preserving the PRP's common-law right to bring an action for contribution in the absence of suit:
“Nothing in this subsection shall diminish the right of any person to bring an action for contribution
in the absence of a civil action under [§ 106] of this title or [§ 107(a)] of thistitle.”** Unlike the
statute at issuein Miramon, section 113(f)(1) contains no language even remotely suggesting that the
“during or following” language is meant to be exclusive or restrictive. Neither isthere anything that
expressy or implicitly limits the savings clause to state “actions.” In view of Congress's express
intentionto “confirm” the federal common law of contribution under CERCLA, | must disagree with
the majority when it insists that we should read into 8§ 113(f)(1) a limitation on the right to seek
contribution that a straightforward reading of the plain language of the statute expressly rejects.

.
Legidative History
Themagjority’ sresort to legidative history to shoreup its problematical reading of the statute

aptly demonstratesthepitfallsof traversing such uncertainterrain, especially when—— ashere——

thereis no claim or finding of ambiguity. In support of its bald assertion that the legidative history

3Miramon, 22 F.3d at 1361 n.6.
¥See 42 U.S.C. § 9613(f)(1).
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“overwhemingly supports’ its reading of the statute, the mgjority fecklesdy relies on House and
Senate reports that address markedly different, and ultimately abandoned, versions of what would
later become the enacted version of § 113(f)(1). The subsequently abandoned version under

consideration by the Senate at that time provided that “[a]fter judgment in any civil action under

section 106 or [§ 107(a)], any defendant held liable or potentialy liable in the action may bring a

separate action for contribution against any other person liable or potentialy ligble under [§

107(a)].”* Similarly, the subsequently abandoned version under consideration by the House at that

time provided that “any defendant aleged or held to be liable in an action under section 106 or
section 107 may bring an action for contribution or indemnity against any other person liableto [SiC]

potentially liable.”* If, despite the absence of ambiguity in the statute, the majority would invoke
legidative history (generally perceived to be a sign of weakness in a proposed reading of a statute),

it should at least limit its reliance to that part of the history that addresses the version of the
legidlation that Congress actually adopted into law.

By any standard, the language of the statute ultimately enacted by Congress is more
permissive than either of the more restrictive versions on which the legidative history cited by the
majority comments. The legidative history does not reveal reasons for these changes, and | hesitate
to place too much weight on what may be adim reed. At a minimum, though, it can hardly be said

—— at least not without blushing —— that the legidative history supportsthe mgjority’ scontention

%S, Rep. No. 99-11, at 103 (1985) (emphasis added). The savings clause read as follows:
“Except as provided in paragraph (4) of the subsection, this subsection shall not impair any right of
indemnity under existing law.” 1d.

%¥H.R. Rep. No. 99-253, pt. 1, at 188 (1985), reprinted in 1986 U.S.C.C.A.N. 2835, 2862
(emphasis added).
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that “Congress . . . made it clear in passing SARA that it intended only a limited federal right of
contribution.”

The mgority would also make much of the fact that the legidative history “never mentions
that SARA intended to alow contribution in the absence of either a pending or prior 8 106 or 8
107(a) action.” | am mystified by the majority’ swillingnessto cast asideits healthy skepticism about
legidative history to read so much into the absence of legidative discussion on thisissue, especialy
when the plain language of the statute, through its savings clause, expr essly cont enpl at es

actions for contribution in the absence of civil actions under 8§
106 or § 107(a). Surely the majority has not forgotten Justice
Scalia s adnonition that we are not concerned with what Congress
i ntended, but what it enacted: “[I]t is ultimtely the provisions
of our laws rather than the principal concerns of our legislators
by which we are governed.”?

The one thing —perhaps the only thing —that is clear from
the legislative history is that 8 113(f)(1) “clarifies and
confirnms” the federal common-law right to seek contribution from
other potentially liable parties under CERCLA. % Taken together,
(1) Congress’s intentional om ssion of “only” before “during or
follow ng,” and of “state” before “action in the savings clause,
(2) the expansive comon-law understanding of the term

“contribution” to include actions instituted prior to suit or

¥Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 79 (1998).

®S, Rep. No. 99-11, at 44 (1985).
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judgnent, (3) the necessity of the “during or follow ng” | anguage
as an express re-affirmation of the right to seek contribution
before judgnent, and (4) the broad | anguage of the savings cl ause,
convince ne that the plain and unanbi guous | anguage of the statute
enacted by Congress does permt a PRP, such as Aviall, to seek
contribution in the absence of a civil action under 8§ 106 or 8§
107(a) as well as during or follow ng such an acti on.
L1l
Case Law

The majority admts, as it nust, that in a “string of cases,”
federal courts of appeal (including this one) have permtted 8§
113(f) (1) contribution suits to go forward in the absence of civil
actions under 8§ 106 or § 107(a).* Mst recently, in Crofton

Ventures LP v. G & H Partnership,? the Fourth Circuit, in an

opi ni on aut hored by Judge Ni eneyer, allowed a 8 113 suit by a PRP
who, just like Aviall, had notified a state environnental agency of
the contam nation and then cleaned up the facility. It was of no
monment in Crofton that neither an adm nistrative charge nor a § 106
or 8 107 action had been brought against the plaintiff in that

case.

¥See, e.d., Amoco Oil v. Borden, Inc., 889 F.2d 664 (5th Cir. 1989) (permitting contribution
claim under § 113(f)(1) to proceed in the absence of acivil action under § 106 or § 107(a)); PMC,
Inc. v. Sherwin-Williams Co., 151 F.3d 610 (7th Cir. 1998); Centerior Service Co. v. Acme Scrap
Iron & Metal Corp., 153 F.3d 344 (6th Cir. 1998); Sun Company, Inc., v. Browning-Ferris, Inc., 124
F.3d 1187 (10th Cir. 1997).

““No. 00-1517, 2001 WL 829885 ( 4th Cir. July 24, 2001).
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True enough, whether a party may seek contribution under 8§
113(f)(1) in the absence of a CERCLA action against it was not a
contested issue in any of these cases. But albeit tacit, that
phenonmenon only underscores the conmon understandi ng anong courts
and litigants alike that the plain |anguage of §8 113(f) (1) does not
require a PRP to wait wuntil it is haled into court to seek
contribution under the statute.

Faced with this line of federal appell ate cases, what does the
majority choose to rely on but a district court case — from

another circuit —Estes v. Scotsman G oup, Inc.,* which in turn

relied on dicta fromthe Seventh Crcuit’s opinion in Runpke of

| ndi ana, Inc. v. Cummins Engine Co, Inc.:*

We acknow edge, as other courts have, that this seens to
provide a disincentive for parties voluntarily to
undert ake cl eanup operati ons, because a § 106 or § 107(a)
action apparently nust either be ongoing or already
conpl eted before 8 113(f) (1) is available. This appears
to be what the statute requires, however.®

In Ninth Ave. Renedial Goup v. Allis Chalnmers Corp.,* however, a

different district court in the sane circuit refused to “be gui ded
by the equivocal dicta in Runpke” and held that “[i]n |ight of the
express | anguage of Section 113(f)(1) . . . [a] PRP can bring a

section 113 action even when no prior or pending section 106 or 107

“116 F. Supp.2d 983 (C.D. I1I. 1998).
%2107 F.3d 1235 (7th Cir. 1997).
“|d. at 1241.

4974 F. Supp. 684 (N.D. Ind. 1997).
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civil actions have occurred.”?

Simlarly, in Mathis v. Velsicol Chemcal Corp.,* a district

court in the Eleventh Circuit rejected an attenpt to plead, as an
affirmative defense to a 8§ 113(f)(1) claim that “no civil action
under [§ 106] or [107(a)] is pending.”* Underscoring the broad
| anguage of the savings clause, the Mathis court held that 8§
113(f)(1) “by its plain terns and neaning prevents . . . [the
mai nt enance of ] a defense concerni ng the pendency of a civil action

under CERCLA.”“*® Likewi se, in Johnson County Airport Conmmin V.

Parsonitt Co., Inc,* the district court held that “nothing in the

| anguage of section 113(f)” prohibits a PRP from asserting clains
for contribution under the statute in the absence of a civil action

under § 106 or § 107(a).* Mst recently, in Coastline Terminals

of Connecticut, Inc. v. USX Corp.,% the district court held that

a 8 113(f)(1) claimis not barred nerely because the PRP has not

been threatened with liability in the formof a §8 106 or § 107

“Seeid. at 691.

%786 F. Supp. 971 (N.D. Ga. 1991).

“|d. at 975. The plaintiffs state-law claims alleged nuisance and trespass to land.
“Id.

916 F. Supp. 1090 (D. Kan. 1996).

PSeeid. at 1095.

*No. 3:00CV 1698(WWE), 2001 WL 844722 (D. Conn. June 12, 2001).
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action.® The mmjority begrudgingly acknow edges these cases but
makes little effort to contend with their reasoning and anal ysi s.

| nstead, the majority cobbles together a hodgepodge of other
district court cases, none of which is apposite. For exanple, the

district court in Deby, Inc. v. Cooper |ndus.® dismssed the PRP s

contribution claimas “premature and i nproper” because the PRP had
“yet to be found liable” in a CERCLA action then actually pending
against the PRP in another district court. The Deby court
therefore concluded that “[i]t would run contrary to judicial
econony, efficiency, and consistency to have t[w o courts determ ne
Deby's liability.”5

The mpjority likewse cites the district court opinion in

United States v. Conpaction Sys. Corp. for support, but that case

merely held that the act of settling with the United States
satisfies 8 113(f)(1)'s liability requirenment even t hough t here has
been no formal adm ssion of liability.®® In the sane vein, the

majority cites to the district court’s opinion in Southdown V.

Al len% even though it has no applicability whatsoever to the

52Seeid. at *3.

53N 0. 99C2464, 2000 WL 263985 (N.D. I1I. Feb. 29, 2000).
5See id. at *5.

5588 F. Supp.2d 339 (D.N.J. 1999).

56See id. at 351.

57119 F. Supp.2d 1223 (N.D. Ala. 2000).
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i nstant case. In Sout hdown, the defendants argued that the
plaintiff had abrogated the right to seek cost recovery or
contribution under CERCLA t hrough contract; discussion inthat case
appropriately centered on the defendants’ argunent that the
plaintiff’s cl eanup costs had been incurred “voluntarily” pursuant
to a contractual agreenent between the parties and were therefore
unrecoverabl e under 8§ 113(f)(1).°® |In short, none of these district
court cases from other circuits either supports the mgjority or
offers any help in resolving the issue of first inpression
presented here: whether, in the absence of a civil action under 8§
106 or 8§ 107(a), the statute permts a PRP who has incurred cl eanup
costs pursuant to a state admnistrative order to bring a 8§
113(f) (1) contribution action in federal court.

| recognize that the district court in Rockwell Intern. Corp.

V. U Intern. Corp.% rejected ny view that 8§ 113(f)(1) permts

clainms for contribution in the absence of a federal civil action
under 8 106 or 8§ 107(a); but it also rejected the majority’s view
that the “during or follow ng” I|anguage “precludes any claim
sounding in contribution except when brought by a party defending
against or found liable in a [8 106] or [§ 107(a)] action.”® In

Rockwel |, the plaintiff sought a declaratory judgnent under 8§

58| d, at 1245.
59702 F. Supp. 1384 (N.D. I1I. 1988).
See id. at 1389.
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113(f)(1) in the event that it was later held |liable for “whatever
costs it may incur in the future as a result of the actual or
t hr eat ened rel ease of hazardous substances[.]”% The district court
in Illinois permtted the plaintiff’'s 8§ 113(f)(1) declaratory
judgnent action to proceed on the theory that the “during or
follow ng” | anguage does not |imt the right to seek contribution
but nmerely “recogni[zes] that the actual paynent of damages cannot
occur until [the plaintiff is found liable].”® Rockwell, then
does not answer, one way or the other, the core question of this
appeal : whether a party that has already i ncurred cl eanup costs and
conceded to being a PRP can seek contribution fromanother putative
PRP under 8§ 113(f)(1) in the absence of an ongoing or adjudged 8§
106 or 8 107(a) action against it.

The majority finally turns to this court’s own precedent and
strains mghtily to glean fromit an “intinmat[ion] that a § 106 or
8§ 107(a) action nust be pending or adjudicated for a party to
pursue contribution costs” from dicta in our OHM opinion.®
Rem ni scent of the Enperor’s new clothes, however, that opinion
suggests no such thing. Directly to the contrary, in fact, what we
actually observed in OHMis that § 113(f)(1l) “allows parties to

bring contribution actions at | east as soon as they are sued under

®'1d. at 1386.
®21d. at 1389.
%See OHM, 116 F.3d 1574.
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CERCLA. "%  Thus OHM recogni zed the distinct possibility — not
before us in that case —that contribution could be sought even
earlier than the day on which a § 113(f)(1) action is filed. Try
as | maght, | sinply cannot see how the nmajority can read the
phrase “at |east as soon as” to indicate anything other than a
recognition of the distinct possibility that a 8§ 113(f)(1) action
m ght be brought even earlier than the filing of a civil action
under 8§ 106 or § 107(a).

Nei t her does our discussion of the common-law principle of
contributionin OAM“inply” that a party nust be alleged or held to
be liable before it may seek contribution under 8 113(f)(1). In
OHM we observed that the term“contribution” refers to “an action
by a [PRP] to recover fromanother [PRP] that portion of its costs
that are in excess of its pro rata share of the aggregate response
costs[.]"% This definition conports with the authoritative view
that the right to sue for contribution “arises when a party has
paid the whole of the obligation or nore than his share
t hereof [.]"®®

Contrary to the mgjority’'s contentions, the definition of

%Seeid. at 1582 (emphasis added).
| d. (internal quotation marks and citation omitted)

%See 18 Am. Jur. 2d Contribution at § 9. See also McLochlinv. Miller, 139 Ind. App. 443,
217 N.E.2d 50, 53 (1966) (“It istrue that payment must be made under compulsion to entitle payor
to contribution. But such pressure exists sufficiently to establish the right to contribution whenever
thereis alega obligation to pay. The claimant is not obliged to wait until suit is brought to claim
compulsion.”).
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“contribution” adopted by OHM and set forth in Black’'s Law
Dictionary — the “[r]ight of one who has discharged a common
liability to recover of another also |iable, the aliquot portion
whi ch he ought to pay or bear”® —does not require that a party
either be alleged to be or held to be liable before it may seek
contribution; only that it in fact be liable, i.e., “bound or
obliged inlawor equity.”®® The majority only conpounds its error
by m sconstrui ng the exanple of “contribution” provided by Bl ack’s
Law Dictionary — “Under [the] principle of ‘contribution,’ a

tort-feasor against whom a judgnent is rendered is entitled to

recover proportional shares of judgment fromother tort-feasors”®
——as an exclusive, rather than nerely illustrative, application of
the principle.

In short, the majority’s claimof w despread jurisprudenti al
support for its textual analysis vanishes |like the mst when
exposed to the sunshine of objective scrutiny. |f one robin does
not nmake a spring, then surely a light dusting of equivocal
district court cases and a wisp of dicta fromanother circuit does
not persuasive authority nake. The paucity of case law —
particularly federal appellate case law — directly on point

mandat es a hol di ng that the plain |anguage of 8 113(f) (1) expressly

Black’s Law Dictionary at 328.
®Seeid. at 915.
9| d, (emphasis added).
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permts an action for contribution to be brought “in the absence of
a civil action” under 8 106 or 8 107(a).
| V.
Pol i cy

The maj ority nout hs adherence to the prudential rule that when
the neaning of statutory |language is clear, courts “need not
determne which way . . . wvarious policy argunents cut.”’
Nevert hel ess, the sanme majority goes on to claim astonishingly,
that its interpretation of the statute furthers rather than
frustrates the policy goals of CERCLA that this court has
identified as “facilitat[ing] the pronpt cl eanup of hazardous waste
sites and . . . shift[ing] the cost of environnental response from
the taxpayers to the parties who benefitted from the wastes that
caused the harm”" The majority weakly contends that it “seens
unl i kely that Congress enacted a contribution right broad enough to
enconpass . . . the situation[] where neither the federa
governnment nor any private party has filed a CERCLA action
and the EPA has not designated [the facilities] as contam nated
sites.” But such “logic” is exposed as flawed by the undeni abl e
recognition that the overarching goal of CERCLAis to create strong
incentives for responsible parties to perform cl eanups of sites

W thout waiting for the hamer of litigation to drop. In ny view,

"°See Buckhannon Board and Care Home, Inc. v. West Virginia Dept. of Health and Human
Resources, 532 U.S. |, 121 S. Ct. 1835, 1843 (2001).

"iSee OHM, 116 F.3d at 1578 (emphasis added).
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the majority’ s decision runs directly counter to CERCLA' s goal of

pronpt cl eanups. In reality, it encourages PRPs to postpone,

defer, or delay renediation and to “lie behind the |og” unti
forced to incur cleanup costs by governnental order, either
adm ni strative or court.

I rrespective of the policy argunents, though, if the text of
8§ 113(f)(1), legitimtely read, limted the right to seek
contribution to those PRPs agai nst whi ch pendi ng or adjudged § 106
or 8 107(a) actions were extant, | wuld be the first to
acknowl edge and enforce that |imtation. As | am convi nced,
however, that the plain |anguage of the statute creates no such
limtation but, to the contrary, expressly permts an action for
contribution to be brought “in the absence of a civil action” under

8§ 106 or § 107(a), | nust respectfully dissent.

-40-



