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BENAVI DES, Circuit Judge:

This direct crimnal appeal involves three appellants who were
each convi cted of one count of conspiracy to distribute cocai ne base
and one count of distribution of cocai ne base. The appellants raise
various argunents, includingchallengestoevidentiary rulings, jury
instructions, and sentencing error. Because we find the erroneous
adm ssi on of hearsay testinony agai nst Lol etta Scott was not harn ess,
we VACATE her convictions and REMAND for further proceedings. Wth
respect to Rodney Wells, we find the subm ssion of a deliberate
i gnorance i nstructi on was harm ess error, and AFFI RMhi s convi cti ons.
Finally, we conclude that Shenard Wlls has not established a
presunption of prosecutorial vindictiveness and thus AFFIRM his
sent ence.

| . FACTUAL AND PROCEDURAL HI STORY

On March 24, 1999, a grand jury charged Shenard Tyvon Wells
(Shenard), hiswife, Loletta Scott (Loletta), his brother, Rodney W
Wl |l s (Rodney), and several others with one count of conspiracy to
di stri bute cocai ne base and one count of distribution of approxi mately
26. 2 grans of cocai ne base. Pursuant to a plea agreenent, Shenard
pl eaded guilty to the di stribution count and t he gover nnent di sm ssed
the count of conspiracy. Also pursuant to the agreenent, Shenard
prom sed to provi de conpl ete i nformati on about his crimnal activities
and t he governnment agreed that, if he provi ded substanti al assi stance,
it would file anotion for downward departure pursuant to U.S.S. G 8§
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On July 19, 1999, the governnent noved to revoke the plea
agreenent, alleging that Shenard had failed to fully disclose his
crim nal conduct and had attenpted to kill one gover nnment wi t ness and
corruptly influence another. At the revocation hearing, the governnent
ultimately relied solely on Shenard’ s failure to cooperate, and the
district court allowed the governnent to revoke the agreenent.

On August 11, 1999, the grand jury returned a superseding
i ndi ct ment agai n char gi ng Shenard, Lol etta, and Rodney wi t h one count
of conspiracy to distribute cocai ne base and one count of distribution
of cocai ne base. Additionally, the grand jury charged Shenard wi th one
count of attenptingtokill a personto prevent hi mfromcomuni cati ng
wi th |l awenforcenent officers and one count of attenptingtointimdate
a W tness. Shenard persisted in his plea of guilty to the count
al l eging distribution and pl eaded not guilty to the three renaini ng
counts. Loletta and Rodney pl eaded not guilty to the conspiracy and
di stribution counts.

The gover nnment i ntroduced the foll owi ng evidence at trial. On June
15, 1998, WIIiamBl ock and Darren Lee, both confidential informants for
t he Drug Enforcenent Adm nistration, were | ooking for a drug deal er
named Terrence Spencer in Terrell, Texas. Instead, they ran into
Shenard and Mark Perkins.

Lee arranged for Bl ock to buy two ounces of crack cocaine from
Shenard. Bl ock and Lee foll owed Shenard and Perkins to Shenard’s
apartnent, and Rodney net the nen at the bottom of the stairway.
Lol etta was at the apartnent when t he nen arrived and opened t he door
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to allow thementry.

Shenar d, Rodney, Bl ock, Lee, and Perki ns seat ed t hensel ves inthe
den and di scussed the transaction. Loletta renai ned outside the den
during the entire transaction. At one point, Shenard called for his
w feto bring himthe cocai ne. However, she was unabletolocateit in
the refrigerator, and Shenard retrieved it. After sonme concern was
expressed regardi ng t he wei ght of the cocai ne, Shenard asked hi s br ot her
to borrowscal es froma nei ghbor. Rodney then | eft the apartnent and
returned, stating that the nei ghbor was not hone.!?

Shenard al soinstructed Lolettato bring hi ma plastic bag. She
conplied by handing a bag to Rodney who then gave it to Shenard.
Shenard pl aced t he crack cocai neinthe bag. After paying cash for the
cocai ne, Bl ock and Lee left the apartnent with the cocai ne. Shenard
handed Lol etta the noney, which she took to their bedroom

Al three appellantstestifiedat trial. Each of them including
Shenard, testified that Shenard sold cocaine base. Each of them
testified that neither Rodney nor Loletta were involved in the drug
busi ness wi th Shenard.

The appel | ants do not chal | enge t he suffici ency of the evidenceto

support their convictions. Therefore, any remai ning facts necessary to

! Rodney testified that he had met Shenard at the apartnent to
borrow noney to purchase diapers for his infant son. Rodney cl ai ned
that he initially did not know that Shenard was conducting a drug
transaction. Herealizedit after he had exited the apartnent to borrow
t he scal es. Accordi ng to Rodney, he did not want to beinvolvedinthe
transaction and did not actually go to the neighbor’s apartnent. He
lied when he told Shenard that the nei ghbor was not hone.
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determne their appeal s are set forthinour discussionof their clains.

The jury acquitted Shenard of the two obstruction of justice
counts, and we therefore do not recite the evidence introduced in
support of those charges. The jury found the appellants guilty as
charged on the remaining counts.

1. ANALYSIS

A ADM SSI ON OF HEARSAY EVI DENCE OF DESTROYED LEDGERS

Lol etta argues that the district court erred in overruling her
hear say obj ections to the testinony of Joseph Antoi ne, a cooperating
W tness. Antoinetestified concerning his nmenory of the contents of
previ ously destroyed | edgers t hat purportedly containedinformation
regardi ng anounts of drugs he and his friend, Gerard Busby, sold to
Loletta. Healsotestifiedthat he knewLol etta purchased drugs based
on representati ons Busby madeto him W reviewthe district court’s
deci sion to al | owadm ssi on of evi dence for abuse of di scretion. United
States v. Harrison, 178 F.3d 374, 379 (5th Cr. 1999).

Prior to the instant trial, Antoine, known as “Spider” on the
streets of Houston, pleaded guilty to a charge of conspiracy to
di stri bute cocai ne and cocai ne base in the Southern Di strict of Texas
i n exchange for the governnent’ s di sm ssal of three other countsinthe
i ndi ctment against him Duringtheinstant trial, Antoine testified
t hat pursuant to a pl ea agreenent he had prom sed to “cooperate ful ly
and give full statenents.” He further testified that he had not been

prom sed anything by either the Houston or Dallas United States



Attorney’s Ofice in exchange for his cooperation.

On direct exam nation, Antoi ne adm tted t hat he had been i nvol ved
Wi th drugs since 1992. In 1994 or 1995, Shenard would travel from
Terrell to Houston to purchase cocai ne base directly from Ant oi ne.
Ant oi ne did not know “exactly how many tinmes, but it was a | ot of
times.” Sonetinein 1995, Shenard stopped purchasi ng drugs fromAnt oi ne
because Shenard was sent to the penitentiary.

Ant oi ne subsequent|y began using his friend Gerard Busby t o nake
drug deliveries for him Antoine admtted that he had no personal
know edge of Lol etta purchasi ng drugs. |ndeed, he admttedthat he had
never nmet her and had never seen her face to face, but thought he had
seen the side of her face while she was sittinginacar. Antoinedid
not identify Loletta in court.

Not wi t hst andi ng t hese adm ssi ons, he testifiedthat he and Bubsy
kept “littleledgerswiththe salesonit, and[Loletta s] nanme woul d

be onit, and [ Busby] woul d speak about her.” Antoi ne asserted that,
t hr ough Busby, he sol d cocai ne base to Loletta over a period of six
mont hs. Based on t he | edgers, Antoi ne contended that Lol etta “nov|[ ed]
nmore drugs than Shenard.”

On cross-exam nation, Antoi nerel ated that he kept a weekl y | edger
and threwit away each week after he counted the noney fromthe drug
sales. He admtted that he “didn’t keep a long tine | edger, just a
weekly | edger.”

It isundisputedthat Loletta s counsel nmade hearsay objections to

Ant oi ne’ s testinony regardi ng the | edgers and to t he st at enent s Busby
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made t o Ant oi ne. 2 On appeal, the governnent argues that the district
court didnot errinallowingthetestinony. Wthrespect to Antoine’s
testinony regardi ng t he destroyed drug | edgers, the governnent cont ends
t hat evi dence was adm ssi bl e pursuant to t he hear say excepti on known as
t he busi ness records excepti on under Rul e 803(6) of the Federal Rul es
of Evidence. \Wether evidence is adm ssible under Rule 803(6) is

“chiefly a matter of trustworthiness.” M ssissippi Rver Gain

El evator, Inc. v. Bartlett &Co., 659 F. 2d 1314, 1319 (5th Cr. 1981).

Rul e 803(6) provides as foll ows:

(6) Records of Regul arly Conduct ed
Activity.—-Anmenorandum report, record, or data
conpilation, in any form of acts, events,
condi ti ons, opinions, or diagnoses, nade at or
near the tine by, or frominformationtransmtted
by, a person wi th know edge, if kept i nthe course
of aregularly conduct ed busi ness activity, andif
it was the regular practice of that business
activity to nmake t he nenorandum report, record or
data conpil ation, all as shown by t he testi nony of
t he cust odi an or other qualified w tness, or by
certification that conplies with Rule 902(11),
Rule 902(12), or a statute permtting
certification, unless the source of i nformation or
the method or circunstances of preparation
indicate lack of trustworthiness. The term
“busi ness” as used in this paragraph includes
busi ness, institution, associ ation, profession,
occupation, and cal li ng of every ki nd, whet her or
not conducted for profit.

2 Additionally, at the concl usi on of Antoine’s testinony, while
Lol etta s counsel was requestingthat Antoine’s testinony be stricken
because Ant oi ne had no personal know edge of Lol etta purchasi ng drugs,

the prosecutor interrupted, stating: “Objectionto this. | think we
need to cone to the bench.” The district court responded as fol | ows:
“l don’t need youto conetothe bench. 1’1l overrul ethe objection.”

This is the extent of the argunent all owed by the district court with
respect to the admssibility of Antoine’s hearsay testinony.
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Here, the district court allowed the governnent toelicit testinony
fromAntoi new thout requiringit toestablishthe above foundati onal
requi renents. Antoinetestifiedregardingthe volune of drugs Lol etta
purportedly “noved” in conparison to her husband w thout first
testifying that the | edgers had been “nmade at or near the tine by, or
frominformationtransmtted by, a personwi th know edge. . . . “ Nor
did Antoine first testify that either the | edgers were “kept in the
course of aregul arly conduct ed busi ness activity, or [that] it was the
regul ar practice of [his] business activity to nmake the [l edgers.]”

(n cross-exam nation, Antoi ne expl ai ned t hat he kept a | edger every
week of “aninventory of [his] supplies so[his] noney [woul d] be ri ght

and [ hi s] drugs [woul d] beright.” Al so, each week, he threwaway t he
| edger. This testinony could arguably fulfill the foundati onal
requi rements of Rul e 803(6).2% Assum ng for purposes of this appeal that
i f the governnment had produced the original |edgers they would have

qual i fi ed as busi ness records under Rule 803(6), we nowturn to the

governnent’s argunent that Antoine’ s testinony with respect to the

3 W notethat it is not clear to us that destroying the | edgers
at the end of each week constituted keeping themin the course of a
regul arly conduct ed busi ness activity. See United States v. Hol | aday,
566 F.2d 1018, 1020 (5th G r. 1978) (expl ai ning that not ebooks were
adm ssi bl e under Rul e 803(6) upon show ng that they were part of a
bookkeepi ng syst em*“cont i nuousl y mai nt ai ned” for purpose of accounti ng
for recei pts and di sbursenents of defendant’ s busi ness); United States
v. Jones, 554 F.2d 251, 252 (5th G r. 1977) (finding that a proper
foundati on was | ai d under Rul e 803(6) because the witness was “able to
identify the record as authentic and specify that it was nmade and
preservedintheregul ar course of business”). However, our concl usi on
t hat Antoi ne’ s testinony was i nadm ssi bl e does not rest onthis basis.
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contents of the | edgers was adm ssi bl e.

The governnent argues that Antoine’s testinony regarding the
contents of the |l edger was adm ssi bl e as secondary evi dence (under Rul e
1004%) of t he destroyed busi ness records. | n support of its argunent,
the governnent cites a First Crcuit opinion in which a copy of a
busi ness record t hat had been destroyed was hel d to be adm ssible. In
United States v. Lizotte, 856 F.2d 341 (1st G r. 1988), a |l awer was
convi cted of conspiringtoinpedethe collection of taxes by assisting
aclient inhidingdrug proceeds. The First Grcuit explicitly noted
that, in addition to a drug business, the client had a legitimte
whol esal e busi ness i n whi ch he “was accust oned t o keepi ng records.” Id.
at 344. This client al so kept records of his drug sales. At the end
of each day in 1994, the client woul d mark hi s cal endar wi t h t he anount
of drugs that he had sold that day along with a code to identify the
buyer. At the end of the year, he copied the weekly sales totals from
1984 to the 1985 cal endar’ s correspondi ng weeks to all ow hi mt o make
conpari sons between his weekly sales in 1984 and 1985. After
transferring the subtotals tothe 1985 cal endar, the client destroyed
the 1984 calendar. The First Crcuit held that the 1984 entries
constituted a business record under Rule 803(6) and held that the

transfer of the record of those entries to the new cal endar di d not

4 Inpertinent part, Rule 1004 provides that “[t]he original is
not required, and other evidence of the contents of a witing,
recordi ng, or photographis admssibleif—. . . [a]ll originals are
| ost or have been destroyed, unl ess the proponent | ost or destroyed t hem
in bad faith. . . .”



“destroyitscredibility.”® Id. As such, the First Circuit concl uded
that the original 1984 cal endar was adm ssi bl e under Rul e 803(6) and
t herefore apparently hel d that the 1985 cal endar with t he copied entries
was properly adnmtted as secondary evidence.®

The governnment alsorelies on United States v. Prevatt, 526 F. 2d
400 (5th Gr. 1976). |In that case, the district court allowed the
adm ssi on of a singl e sheet of paper upon whi ch an enpl oyee had written
yearly total s of collectionanounts transferred froma notebook. |d.
at 403. At thetineof trial, the original records had been destroyed.
W concl uded t hat t he not ebook was adm ssi bl e under t he Busi ness Recor ds
Act, 28 U. S.C. §1732(a).’ The not ebook was | ost at thetinme of trial,
and thus the copy was adm ssible. Id.

While these two cases indicate that docunents constituting
secondary evi dence of destroyed busi ness records nmay be adm ssi bl e, t hey
do not stand for the proposition that oral testinony regarding the
contents of destroyed busi ness recordsis admssible. It is undisputed

t hat the governnent has the burden of proving that the evidence was

5 Athough the First Circuit used the word “credibility,” as
expl ai ned bel ow, this Court has | ooked to the “trustworthi ness” of the
evidence in nmaking its determnation of adm ssibility.

6 The First Circuit didnot expressly state the basis upon which
t he 1985 cal endar could be admtted. It is not clear if the basis was
secondary evi dence or whet her the court believed a copy of a busi ness
record constituted a business record under Rule 803(6).

" See Fal con v. General Tel ephone Co. of the Sout hwest, 626 F. 2d
369, 383 (5th G r. 1980) (noting that the busi ness records excepti on of
Rul e 803(6) is very simlar to 28 U S.C. § 1732(a)) vacat ed on ot her
grounds, 450 U. S. 1036, 101 S.Ct. 1752 (1981).
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adm ssi bl e as an exception to the rul e agai nst hearsay. The gover nnent
has not cited a case in which testinony was allowed to suffice as
secondary evi dence of a business record under Rule 803(6).

The only case we di scovered invol ved t he governnent’ s use of oral
t esti nony when t he busi ness records were avai |l abl e but t he gover nnent
did not introduce them W found this to be reversible error. In
United States v. Marshal |, 762 F. 2d 419 (5th G r. 1985), a def endant was
convi cted of theft of property of the United States i n excess of $100,
i.e., alaw nower. The all egedly stol en | awn nower was not i ntroduced
i nto evidence. To prove that alawn nower was m ssi ng fromt he Arny and
Ai r Force Exchange Servi ce, the governnent cal |l ed an i nvestigator, Terri
Stanlin. Stanlintestified, over an hearsay objection, that based on
her revi ewof the store’s records, three |l awn nowers were unaccount ed
for during this tinme period. On appeal, the governnent argued t hat,
because it had al | owed def ense counsel access to the store’s records
prior totrial, this Court shouldreviewthe evidentiary rulingasif
t he records had been i ntroduced i nt o evi dence under Rul e 803(6). Id.
at 426. We rejected this argunent, explaining that “instead of the
recorditself thedistrict court permttedintroductionof Ms. Stanlin's
‘fact’ testinony that her generalized revi ewof the records showed t hat
three | awn nowers were m ssing fromthe store.” 1d. W determnedthat
such evi dence was cl early i nadm ssi bl e and constituted reversibleerror.
In sum we held that:

reversi bl e error occurred because, over def ense
objection, thetrial court permtted a non-expert
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to give prejudicial hearsay testinony as to the
contents of docunents that were not thensel ves
introduced into evidence, which docunents,
nor eover, coul d not have been i ntroduced w t hout
prior authentication, includingaqueryintotheir
trustworthiness for the purpose for which
i nt roduced.

Al t hough Marshal | is not controlling because, unlike theinstant
case, the original records were avail abl e, we bel i eve t he basi ¢ hol di ng
inthat casetendstoindicatethat Antoine’ s testinony wthrespect to
t he contents of the | edgers was hearsay. Again, the governnent hadthe
burden of provingthat the evidence was adm ssi bl e, and we do not fi nd
the authority it cites persuasive.

Wil erecogni zing that adistrict court isgivengreat latitudein
determ ning adm ssibility under this rule, we sinply cannot concl ude
that the oral testinony of Antoine, a cooperating witness, with respect
to his nenori es of notations of drug sal es apparently drafted by soneone
el se several years earlier and destroyed soon t hereafter had sufficient
indiciaof trustworthiness. If weallowedthis testinony, wewould, in
effect, be all owi ng an end run around t he rul e agai nst hearsay and t he
requi renments of the busi ness records exception. Thiswe areunwlling
to do.

| ndeed, the rational e underlying this exceptiontothe rul e agai nst
hearsay is that the inherent reliability of business records is
"supplied by systemati c checking, by regularity and conti nuity which

produce habi ts of precision, by actual experience of businessinrelying

upon them or by a duty to make an accurate record as part of a
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continui ng j ob or occupation.” Fed.R Evid. 803(6), Notes of Advisory
Comm ttee on Proposed Rul es. W have expressly recogni zed that the
““primary enphasis of rule 803(6) is on the reliability or
trustwort hi ness of the records sought to beintroduced.”” United States
v. Duncan, 919 F. 2d 981, 986 (5th G r. 1990) (quoting United States v.
Veyti a-Bravo, 603 F.2d 1187, 1189 (5th G r.1979)).

We certainly do not decide that, as a general rule, drug | edgers
are i nadm ssi bl e under Rul e 803(6). W recogni ze, of course, that the
First and NNnth Grcuits have al | oned t he adm ssi on of drug | edgers (or
copi es thereof) under Rul e 803(6).8% Here, we hold only that, under the
ci rcunst ances of this case, the oral testinony regarding the destroyed
| edgers falls outside the hearsay exception under Rule 803(6).
Therefore, thedistrict court clearly abusedits discretioninadmtting
t he hearsay testinony of Antoine with respect tothe drug “l edgers.”
See Koonv. United States, 518 U. S. 81, 100, 116 S. . 2035, 2047 (1996)
(adistrict court necessarily abuses its discretion when it nmakes an
error of law). Inviewof our conclusionthat the district court abused
itsdiscretioninallow ngthetestinony of the destroyed “| edgers,” we

must determ ne whet her such error was harnl ess. I n making this

8 United States v. Foster, 711 F.2d 871, 882 (9th Cir. 1983)
(allowing the drug |edgers after explaining that “[a] record is
consi der ed as havi ng been kept i nthe regul ar course of busi ness when
it is made pursuant to established procedures for theroutine andtinely
maki ng and preserving of business records, and is relied upon by the
busi ness inthe performance of its functions.”); See al so Li zotte, 856
F.2d at 344 (finding that the transfer of the drug | edger sales to
anot her cal endar did not make the docunent inadm ssible under Rul e
803(6)).
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determ nation, we viewthe error in relation to the entire trial.
United States v. Gadison, 8 F.3d 186, 192 (5th G r.1993). W nust
det er m ne whet her t he i nadm ssi bl e evidence contributedtothejury’s
verdict and reversal is warranted “only if the evidence had a
‘substantial inpact’ on the verdict.” Id. (citation omtted).?®
The remai ni ng evi dence i n support of Loletta’s convictions for
conspiring todistribute crack cocai ne and di stribution of crack cocai ne
certainly is not overwhelmMmng. Wth respect tothe drug transaction
t hat occurred on June 15, 1998, Bl ock, a paid governnent infornmnt,
testifiedthat although Lol etta never steppedintothe roomin whichthe
drug transaction was taki ng pl ace, he thought she was observing t he
transaction. Block overheard Lol etta ask her husband if Bl ock was
going to buy all the crack cocaine. Block also testified that, at
her husband’ s request, sheretrieved a pl astic bag and gave it Rodney,
who in turn gave it to her husband. However, on cross-exam nati on,
Block admtted that, although he had been “wired” with recording
equi pnent and a transcript had been nmade of the audiotape, the

transcript did not contain Shenard’ s request of Lolettato bring a bag.

Wth sone pronpting from the prosecutor, Mark Perkins, a

o Al t hough t he governnment shoul ders the burden of proving
harm ess error, United States v. Minoz, 150 F. 3d 401, 412 (5th Gr.
1998), it does not argue (eveninthe alternative) that the adm ssion
of the | edgers was harnml ess error. The governnent does argue t hat t he
adm ssion of Antoine’ s testinony with respect to Bushy’s statenents was
harm ess error.
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cooperating witness, testifiedthat Shenard asked Lol etta to get the
cocaine fromthe refrigerator. Perkins observed Lol etta ostensibly
| ooki ng for the cocai ne, but shecouldnot findit. Utinately, Shenard
had to retrieve it. Perkins asserted that Shenard gave the sale
proceeds to Loletta, who took the noney to their bedroom Cearly,
this is sufficient evidence to support Loletta’ s convictions— but
that i s not the question. The questionis whether Antoine’ s testinony
(that during a six-nonth period in which her husband was in jail,
Lol etta sol d nore drugs t han her husband) had a substanti al i npact on
t he verdict.

There are several witnesses whotestifiedthat Lol etta was present
or observed her husband sell drugs. However, that evidence was
undi sputed in that Loletta admtted she knew her husband was a drug
deal er.

Addi tionally, one governnent witness’ s testinony i ndi cated t hat
Lol etta hersel f sol d crack cocai ne on one occasi on. ! Darl ene Ski nner
Jones, who adm tted t hat she had snoked crack cocai ne for nearly twenty
years, testified that although she did not observe the actual

transaction, she sawa fell owcrack user, Sherry Wl son, who had forty

10 The charges against Loletta involved only cocai ne base.
However, Anani as N ckerson, who was charged in the original indictnent
and pleaded guilty, testified that on one occasion, pursuant to
Shenard’ s instructions, Lol etta handed hi ma “blunt” (apparently a ci gar
filledw th marijuana) and he gave her noney t hat she threwon t he seat
of the car. Mark Perkins, who al so pl eaded guilty after bei ng charged
intheoriginal indictnment, testifiedthat on one occasi on, Shenard told
hi mt hat he was savi ng sone narijuana for Lol etta so that she coul dtake
it to “the old girl downstairs” or sell it.
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dollars, talkto Lolettaandreturnw th crack cocaine. Curiously, on
cross-exam nati on, when asked whet her Lol etta was a drug deal er, Jones
responded “Not that | knowof.” Inrebuttal, defense counsel called
Sherry Wlson. Indirect contradiction of Jones’s testinony, WIson
testifiedthat she had never purchased drugs fromLol etta. Moreover,
anot her gover nnent w t ness, Vi ctor Robi nson, who had livedin Terrell
his entirelife and had sol d crack cocai ne with Shenard, testifiedthat
he had no know edge of Loletta selling any drugs.

Lol etta s defense essentially was that she was a good wi fe. She
admtted that she knew that her husband was a drug deal er. She
i ntroduced evi dence t o showt hat she had worked for afactory for the
better part of ten years. She introduced actual business records
proving that she worked full time and even overtine at the factory
duringthetinefrane allegedintheindictnent. She called w tnesses
totestify that she had indicated to themthat she want ed her husband
to quit selling drugs and hold a legitimte |ob.

We have read the entirerecordandit is apparent that, prior to
the i ntroducti on of Antoine’ s testinony, thejury coul d have believed
that the governnent had not proven beyond a reasonabl e doubt that
Loletta had the intent to distribute or to conspire to distribute
cocai ne.

The governnent apparently perceived that the evidence was not
overwhelmng and, in rebuttal, called Antoine. Hi s testinony

obliterated her defense. He accused her of bei ng a bi gger dope pusher
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t han her husband. He was al | owed t 0 do so even t hough he adm tted t hat
he di d not have any personal know edge of her purported drug sales. He
bol stered hi s testi nony by rel yi ng on pur ported busi ness records of his
drug sal es. The only person who had personal know edge of the contents
of the “l edgers” was Gerard Busby, and t he governnent failed to cal
hi m

Because Ant oi ne’ s testinony was by far the nost dammi ng t esti nony
interns of Loletta’ s actual involvenent in distributing drugs, we
bel i eve that the evidence contributedtothejury s verdict andthat it
“had a ‘* substantial inpact’ onthe verdict.” Gadison, 8F.3d at 192.
Accordi ngly, under these circunstances, we sinply cannot say that this
error was harm ess. Therefore, we VACATE Lol etta Wl | s’ convictions and
REMAND for further proceedings. !

B. DELI BERATE | GNORANCE | NSTRUCTI ON

Rodney Wells asserts that the submssion of a deliberate

i gnorance instruction to the jury constitutes reversible error.?!?

11 Because we vacate Lol etta’ s convictions onthis basis, we need
not reach the other argunents she raises with respect to Antoine’s
t esti nony.

12 The deliberate ignorance charge read as foll ows:
You may find that a defendant had
know edge of a fact if you find that the
def endant deliberately closed his or her eyes
to what would otherw se have been obvious to
hi m or her. Wi |l e know edge on the part of
t he def endant cannot be established nerely by
denonstrati ng t hat t he def endant was
negligent, carel ess, or foolish, know edge can
be inferred if the defendant deliberately
bl i nded hi nself or herself to the existence of
a fact.
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Rodney testified in his own defense at trial. He related that, on
June 15, 1998, he had call ed his brother Shenard to see if he could
borrow noney to purchase diapers for his infant son. After calling
his brother, Rodney net Shenard at Shenard’s apartnent to borrow
the noney. Although he initially did not realize that his brother
was conducting a drug transaction, while in route to borrow scal es
fromthe nei ghbor at Shenard’ s request, Rodney surm sed that a drug
transaction was taking place. Once he realized the purpose of his
errand for Shenard, he decided to report that the nei ghbor was not
hone. In short, his defense was that he never know ngly
partici pated or ai ded and abetted the distribution of cocai ne base.

"A district court has broad discretion in framng the
instructions tothe jury and this Court will not reverse unless the
instructions taken as a whole do not correctly reflect the issues
and law." United States v. MKinney, 53 F.3d 664, 676 (5th Cr.
1995) (citation and internal quotation omtted). "The purpose of
the deliberate ignorance instructionis toinformthe jury that it
may consi der evidence of the defendant's charade of 1gnorance as
circunstantial proof of guilty know edge." | d. (citation and
internal quotation omtted). "It should only be given when a
defendant clains a | ack of guilty know edge and the proof at trial
supports an inference of deliberate indifference." |I|d. at 676-77.

"The instruction is proper where the evidence shows (1) subjective
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awareness of a high probability of the existence of illegal
conduct, and (2) purposeful contrivance to avoid |earning of the
illegal conduct.” United States v. Threadgill, 172 F.3d 357, 368
(5th Gir. 1999).

Rodney concedes that if his defense had been that he was
nmerely present at a drug deal and did not know that his brother
requested scales in order to weigh the cocaine, a deliberate
i gnorance instruction would have been proper. He contends,
however, that his defense was that he never actually attenpted to
obtain the scales from the nei ghbor. He argues that because he
testified that he knew both that a drug deal was taking place and
that the scales were to be used for neasuring drugs there was no
basis for the submssion of the instruction on deliberate

i gnor ance. 3

13 Rodney also conplains that the prosecutor’s closing
argunent conpounded the error. Rodney asserts that the prosecutor
argued that it did not matter whether Rodney attenpted to obtain
the scales. W reject Rodney’s interpretation of the prosecutor’s
argunent. Instead, we understand the prosecutor’s argunent to be
that it did not nmatter whether Rodney was actually successful in
his attenpt to obtain the scales, only that he attenpted to obtain
t hem Moreover, contrary to Rodney’ s contentions otherw se, we
believe the <court’s charge, which included the follow ng
instruction on “nmere presence,” would have cured any confusion
The “nmere presence” instruction provided:

Mer e presence at the scene of an event, evenw th
know edge that acrineis beingcommtted, or the
nmere fact that certai n persons may have associ at ed
w t h each ot her, and may have assenbl ed t oget her
and di scussed conmmon ai ns and i nterests, does not
necessarily establish proof of the existence of a
conspiracy. Al so, a person who has no know edge
of a conspiracy, but who happens to act in a way
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Rodney’ s contentions are partially correct. He testifiedthat
at the tinme his brother asked himto retrieve the scales, he did
not know there was a drug transaction taking place. |In any event,
he did testify that, after he left the apartnent and was wal king to
the neighbor’'s apartnent, he realized that his brother was
conducting a drug transaction. Assumng that it was error for the
district court to submt the instruction, Rodney’'s adm ssion of
actual know edge proves fatal to his claim “W have consistently
held that an “error in giving the deliberate i gnorance instruction
is ... harmless where there is substantial evidence of actua
know edge.’" Threadgill, 172 F.3d at 369 (quoting United States v.
Cartwright, 6 F.3d 294, 301 (5th Cr. 1993)). Accordi ngly, we
conclude that any error in submtting the charge was harn ess.

C. DUE PROCESS VI OLATI ON

1. District Court’s Refusal to Rule

Shenard clains that, in response to exercising his right to
trial, the governnent violated his due process rights by
mani pul ati ng the sentencing guidelines. He first argues that the

district court refused to rule on this objection based on a

whi ch advances sone pur pose of a conspiracy, does
not thereby becone a conspirator. :

O course, nere presence at the scene of a
crime and know edge that a crinme is being
commtted are not sufficient toestablishthat the
def endant either directed or ai ded and abetted a
crinme unl ess you find beyond a reasonabl e doubt
t hat the defendant was a partici pant and not
merely a know ng spectator.
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technical failure to object to a certain paragraph in the
presentence report.

Qur careful exam nation of the record |eads us to conclude
that the district court did not refuse to rule on his claim of
prosecutorial vindictiveness at sentencing based on a technica
failure to object to a certain paragraph in the presentence report.
It appears to us there are two possible interpretations of the
district court’s response to Rodney’s objection. On one hand, it
could be that the district court sinply did not perceive that
Shenard was raising the due process claim of prosecutorial
vindi ctiveness.! |Instead, the court understood that Shenard was
objecting to the inclusion of the additional anpbunts of drugs but
in doing so failed to articulate any challenge to the “rationale
for calculating the amunt of crack cocaine [attributable] to
[him .~

On t he ot her hand, the governnent believes that the district court
rul ed that Shenard coul d not prevail on his clai mof prosecutori al
vi ndi cti veness because he had not under m ned t he factual basis for drug
cal culation. Under either scenario, it is undisputedthat the district
court never expressly addressed Shenard’s claim of prosecutorial
vi ndi ctiveness, and t he governnent agrees that the district court’s

reasoni ng was not di spositive of thisclaim Therefore, regardl ess of

4 Al t hough t he obj ecti on was not preci sely nade, we bel i eve t hat
it was sufficientlyraisedinthedistrict court. Wenoteinits brief
t he governnent has expressly stated that Shenard’ s “obj ection bel ow
cl ai med prosecutorial vindictiveness.”
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the district’s interpretation of Shenard’ s clai mof prosecutori al
vi ndi ctiveness, we now address it on the nerits.
2. Prosecutorial Vindictiveness

As st ated, Shenard asserts that the governnent viol ated his due
process rights by vindictively increasing the drug quantity after he
exercised hisright totrial. This Court, sitting en banc, has nade
clear that in deciding clainms of prosecutorial or judicial
vi ndi cti veness, we shoul d neither attenpt to classify the deci sions,
e.g., pre- or post-trial, nor nmeasure t he case agai nst “fi xed gauges.”
United States v. Krezdorn, 718 F.2d 1360, 1364 (5th Cr. 1983) (en
banc). Instead, we should apply the following test. Id. at 1365.

If the defendant challenges as vindictive a
prosecutorial decisiontoincreasethe nunber or
severity of charges fol |l owi ng a successful appeal,
t he court nmust exam ne the prosecutor’s actionsin
the context of the entire proceedings. |f any
obj ecti ve event or conbi nation of eventsinthose
pr oceedi ngs shoul d i ndi cate to a reasonabl e m nded
defendant that the prosecutor’s decision to
i ncrease the severity of charges was noti vat ed by
sone purpose other than a vindictive desire to
deter or punish appeals, no presunption of
vi ndi ctiveness is created.

I nthe case at bar, we nust therefore determ ne whether thereis
an obj ective event that should have i ndicated that the governnment’s
deci sion to hol d Shenard responsi bl e for all the drugs attributableto
hi mwas noti vated by sonme purpose other than a vindictive desireto
puni sh himfor exercising his right to trial. Although Krezdorn

i nvol ved prosecutorial vindictiveness after a successful appeal, we have

appl i ed t he above-quotedtest in acase all eging vindictiveness after
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t he def endant successfully repudi ated a pl ea agreenent. See United
States v. Mouul der, 141 F. 3d 568 (5th Gr. 1998). In Mulder, after
pl eading guilty pursuant to a plea agreenent, the defendants had
successfully obtained the district court’s dismssal of their
convi ctions based on a subsequent Suprene Court decision. |d. at
572. In response, the governnent reinstated charges that
previ ously had been dism ssed pursuant to the plea agreenent. W
concluded that “it shoul d be clear to a reasonabl e m nded def endant
that the dism ssal of the . . . convictionin the |ight of Bailey?
was an event that would certainly notivate the governnent to
reinstate the dismssed drug charge.” 1d. (footnote added).

Initially, the governnent apparently held Shenard account abl e
for less drugs as a dispensation for a guilty plea. Subsequently,
the district court granted the governnent’s notion to revoke the
pl ea agreenent with Shenard, finding “that the undi sputed evi dence
presented by the governnent supports that contention that M.
[ Shenard] Wells has breached his agreenent by failing to
cooperate.” It seens that a reasonabl e def endant woul d understand
that his breach of the pl ea agreenent woul d notivate the gover nnent
to revoke their decision to hold Shenard accountable for the | esser
anount of drugs.

The prosecutor’s decision to hold Shenard accountable for the

greater quantity of drugs after he breached the plea agreenent is

15 516 U. S 137, 116 S.Ct. 501 (1995).
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conparable to the prosecutor’s decisionin United States v. Ml i na-
| guado, 894 F.2d 1452 (5th Gr. 1990). In Mlina, the governnent
arrested a defendant on felony and m sdeneanor charges, then
dropped the felony counts when she signed a plea agreenent. At a
hearing, however, the defendant refused to consent to the
jurisdiction of a magistrate and asserted her right to proceed
before a district judge. The governnment successfully noved to
withdraw the plea agreenent and reinstated the felony charges.
This Court held that the prosecutor’s actions did not create a
presunption of vindictiveness. 1d. at 1455.

Mol i na-1 guado suggests that a defendant should realize
breaching a plea agreenent is an event that could cause the
prosecutor to withdraw |leniency with respect to the sentencing
recommendati on previously given. The facts of this case sinply do
not indicate that the governnment was puni shing Shenard for going to
trial. Here, the governnent noved to have the plea agreenent
revoked based on Shenard’'s failure to cooperate.?!® Because a

presunption is i nappropriate and Shenard has presented no evi dence

16 The governnent’s decision was also notivated by the
governnent’ s belief that Shenard had obstructed justice. Al thoughthe
jury acquitted Shenard of those charges, the Suprene Court has made
clear that acquittal is not abarrier toconsideration of the underlying
conduct at sentencing so long as that conduct was proven by a
preponderance of the evidence. See United States v. Watts, 519 U. S.
148, 117 S.Ct. 633 (1997). Cf. United States v. Stokes, 124 F.3d 39,
45 (1st Cir. 1997) (explaining that “prosecutors are not required to
function as bl oodl ess aut omat ons: they may (i ndeed, they shoul d) nmake
j udgnent s about danger ousness, set priorities, and give hei ght ened
attention to cases which inspire a sense of outrage”).
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of actual vindictiveness, we nust reject Shenard’ s vindictiveness
claim

D. OBSTRUCTI ON OF JUSTI CE

Shenard finally challenges his obstruction of justice
enhancenent, arguing that the district court relied on a finding
that it did not actually nmake at his plea agreenent revocation
heari ng. He concedes that this enhancenent does not affect his
sentencing range and any error was harm ess unless this Court
reverses on his vindictiveness claim Because we do not find his
claim of prosecutorial vindictiveness neritorious, we agree that
any error was harnm ess.

For t he above reasons, we VACATE Lol etta Scott’s convictions and
REMAND f or further proceedi ngs. W AFFI RMthe convi cti ons of Rodney

Wells. Finally, we AFFIRM Shenard Wl |s’ sentence.
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