IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10071

Pl ZZA HUT, | NC.
Pl ai ntiff-Counter Defendant-Appell ee,
ver sus

PAPA JOHN S | NTERNATI ONAL, | NC.
PAPA JOHN S USA, | NC.

Def endant s- Count er C ai mant s- Appel | ant s.

Appeals fromthe United States District Court for the
Northern District of Texas, Dallas

Sept enber 19, 2000
Before POLI TZ, JOLLY, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

This appeal presents a false advertising claimunder section
43(a) of the Lanham Act, resulting in a jury verdict for the
plaintiff, Pizza Hut. At the center of this appeal is Papa John’'s
four word sl ogan “Better Ingredients. Better Pizza.”

The appel | ant, Papa John’s International Inc. (“Papa John's”),
argues that the sl ogan “cannot and does not viol ate the Lanham Act”
because it is “not a msrepresentation of fact.” The appellee

Pizza Hut, Inc., argues that the sl ogan, when viewed in the context

of Papa John’s overall advertising canpaign, conveys a false



statenent of fact actionabl e under section 43(a) of the Lanham Act.
The district court, after evaluating the jury’'s responses to a
series of special interrogatories and denying Papa John’s notion
for judgnent as a matter of law, entered judgnent for Pizza Hut
stating:

When the ‘Better Ingredients. Better Pizza.’ slogan is

considered in light of the entirety of Papa John’s post-

May 1997 advertising which violated provisions of the

Lanham Act and in the context in which it was juxtaposed

wth the false and m sleading statenents contained in

Papa John’s print and broadcast nedia advertising, the

slogan itself becane tainted to the extent that its

conti nued use shoul d be enjoi ned.

We conclude that (1) the slogan, standing alone, is not an
objectifiable statenent of fact wupon which consuners would be
justified in relying, and thus not actionabl e under section 43(a);
and (2) while the slogan, when utilized in connection with sone of
t he post-May 1997 conparative advertising--specifically, the sauce
and dough canpai gns--conveyed objectifiable and m sl eadi ng facts,
Pizza Hut has failed to adduce any evi dence denonstrating that the
facts conveyed by the slogan were material to the purchasing
deci sions of the consuners to which the sl ogan was directed. Thus,
the district court erred in denying Papa John’s notion for judgnent
as a matter of |aw We therefore reverse the judgnent of the
district court denying Papa John’s notion for judgnent as a matter

of law, vacate its final judgnent, and remand the case to the

district court for entry of judgnent for Papa John’s.



I
A
Pizza Hut is a wholly owned subsidiary of Tricon d obal
Rest aur ant s. Wth over 7000 restaurants (both conpany and
franchi see-owned), Pizza Hut is the largest pizza chain in the
United States. In 1984, John Schnatter founded Papa John’s Pizza
in the back of his father’s tavern. Papa John’s has grown to over
2050 locations, making it the third largest pizza chain in the
United States.
In May 1995, Papa John’s adopted a new slogan: “Better
| ngredi ents. Better Pizza.” In 1996, Papa John’s filed for a
federal trademark registration for this slogan with the United
States Patent & Trademark O fice (“PTO). Its application for

registration was ultimately granted by the PTO  Since 1995, Papa

John’ s has i nvested over $300 m | lion building custonmer goodwill in
its trademark “Better Ingredients. Better Pizza.” The slogan has
appeared on mllions of signs, shirts, nenus, pizza boxes, napkins

and other itens, and has regularly appeared as the “tag line” at
the end of Papa John’s radio and television ads, or with the
conpany logo in printed adverti sing.

On May 1, 1997, Pizza Hut launched its “Totally New Pizza”
canpai gn. This canpaign was the culmnation of “Qperation

Lightning Bolt,” a nine-nonth, $50 mllion project in which Pizza



Hut decl ared “war” on poor quality pizza. Fromthe deck of a Wrld
War |l aircraft carrier, Pizza Hut’s president, David Novak,
declared “war” on “skinpy, lowquality pizza.” National ads aired
during this canpaign touted the “better taste” of Pizza Hut’'s
pi zza, and “dared” anyone to find a “better pizza.”

In early May 1997, Papa John’s launched its first national ad
canpai gn. The canpaign was directed towards Pizza Hut, and its
“Totally New Pizza” canpaign. 1In a pair of TV ads featuring Pizza
Hut’ s co-founder Frank Carney, Carney touted the superiority of
Papa John’ s pi zza over Pizza Hut’'s pizza. Although Carney had | eft
the pizza business in the 1980’s, he returned as a franchi see of
Papa John’ s because he |iked the taste of Papa John’s pizza better
t han any ot her pizza on the market. The ad canpai gn was remar kably
successful . During May 1997, Papa John’s sales increased 11.7
percent over May 1996 sales, while Pizza Hut’'s sales were down 8
per cent .

On the heels of the success of the Carney ads, in February
1998, Papa John’s |aunched a second series of ads touting the
results of a taste test in which consuners were asked to conpare
Papa John’s and Pizza Hut’'s pizzas. In the ads, Papa John's
boasted that it “won big tine” in taste tests. The ads were a
response to Pizza Hut’s “dare” to find a “better pizza.” The taste

test showed that consuners preferred Papa John's traditional crust



pi zzas over Pizza Hut’'s conparabl e pizzas by a 16-point margin (58%
to 42% . Additionally, consuners preferred Papa John’s thin crust
pi zzas by a fourteen-point margin (57%to 43%.

Foll ow ng the taste test ads, Papa John’s ran a series of ads
conparing specific ingredients used in its pizzas with those used
by its “conpetitors.” During the course of these ads, Papa John’s
touted the superiority of its sauce and its dough. During the
sauce canpai gn, Papa John’s asserted that its sauce was made from

“fresh, vine-ripened tomatoes,” which were canned t hrough a process
called “fresh pack,” while its conpetitors--including Pizza Hut--
make their sauce from remanufactured tomato paste. During the
dough canpai gn, Papa John’s stated that it used “clear filtered
water” to make its pizza dough, while the “biggest chain” uses
“what ever cones out of the tap.” Addi tionally, Papa John’s
asserted that it gives its yeast “several days to work its magic,”
whil e “sone fol ks” use “frozen dough or dough nmade the sane day.”
At or near the close of each of these ads, Papa John’s punctuated
its ingredient conparisons with the slogan “Better |ngredients.
Better Pizza.”

Pi zza Hut does not appear to contest the truthful ness of the
underlying factual assertions nmade by Papa John’s in the course of

t hese ads. Pizza Hut argues, however, that its own independent

taste tests and other “scientific evidence” establishes that



filtered water nmakes no difference in pizza dough, that there is no
“taste” difference between Papa John’s “fresh-pack” sauce and Pi zza
Hut’ s “remanuf actured” sauce, and that fresh dough is not superior
to frozen dough. In response to Pizza Hut's “scientific evidence,”
Papa John’s asserts that “each of these ‘clains’ involves a matter
of common sense choice (fresh versus frozen, canned vegetabl es and
fruit versus remanufactured paste, and filtered versus unfiltered
wat er) about which i ndividual consuners can and do formpreferences
every day without ‘scientific’ or ‘expert’ assistance.”

I n Novenber 1997, Pizza Hut filed a conplaint regarding Papa
John’s “Better Ingredients. Better Pizza.” advertising canpaign
with the National Advertising Division of the Better Business
Bureau, an industry self-regul atory body. This conpl aint, however,
did not produce satisfactory results for Pizza Hut.

B

On August 12, 1998, Pizza Hut filed a civil action in the
United States District Court for the Northern District of Texas
char gi ng Papa John’s with fal se advertising in violation of Section
43(a) (1) (B) of the LanhamAct. The suit sought relief based on the
above-descri bed TV ad canpai gns, as well as on sone 249 print ads.
On March 10, 1999, Pizza Hut filed an anended conpl aint. Papa
John’ s answered the conplaints by denying that its advertising and

sl ogan vi ol ated t he LanhamAct. Additionally, Papa John’s asserted



a counterclaim charging Pizza Hut wth engaging in false
advertising. The parties consented to a jury trial before a United
States mmgistrate judge. The parties further agreed that the
liability issues were to be decided by the jury, while the
equitable injunction claim and damages award were wthin the
provi nce of the court.

The trial began on Cctober 26, 1999, and continued for over
three weeks. At the close of Pizza Hut’s case, and at the cl ose of
all evidence, Papa John’s noved for a judgnent as a matter of |aw.
The notions were denied each time. The district court, wthout
objection, submtted the liability issue to the jury through
special interrogatories.! The special issues submtted to the jury
related to (1) the slogan and (2) over Papa John’s objection,

certain classes of groups of advertisenents referred to as “sauce

Al t hough Papa John's did not object to the subm ssion of the

issue of Lanham Act liability to the jury via special
interrogatories, it did object to the district court’s refusal to
submt special interrogatories on the essential elenents of

materiality and injury. Specifically, Papa John's submtted the
follow ng proposed jury interrogatories: (1) “Do you find that
any false or msleading description or representation of fact in
Papa John’s Slogan ‘Better [Ingredients. Better Pizza.’” are
material in that they are likely to influence the purchasing
deci sions of prospective purchasers of pizza?” (enphasis added);
and (2) “Do you find that any facts or m sl eadi ng descriptions or
representations of fact in Papa John’s Sl ogan ‘Better |ngredients.
Better Pizza.’ are likely to cause injury or damage to Pizza Hut in
terns of declining sales or loss of good wll?” The district
court, without issuing witten reasons, deni ed Papa John’s request
for special jury interrogatories on these two elenents of Pizza
Hut’s prima facie case.




clains,” “dough clains,” “taste test clains,” and “ingredients
clains.”

On Novenber 17, 1999, the jury returned its responses to the
special issues finding that Papa John’s slogan, and its “sauce
clains” and “dough clains” were false or m sl eadi ng and deceptive
or likely to deceive consuners.? The jury also determ ned that
Papa John’s “taste test” ads were not deceptive or likely to
decei ve consuners, and that Papa John’s “ingredients clains” were

not false or msleading.® As to Papa John's counterclai ns agai nst

2Specifically, the jury answered “Yes” to each of the
followng interrogatories: (1) Did you find that Papa John's
“Better Ingredients. Better Pizza” slogan is fal se or m sl eadi ng,
and was a fal se or m sl eadi ng description or representation of fact
whi ch decei ved or was |likely to deceive a substantial nunber of the
consuners to whom the slogan was directed; (2) Did you find that
Papa John’ s “sauce” clains are fal se or m sl eadi ng, and was a fal se
or m sl eadi ng description or representation of fact which deceived
or was likely to deceive a substantial nunber of the consuners to
whomt he sl ogan was directed; and (3) Did you find that Papa John’s
“dough” clains are false or msleading, and was a false or
m sl eadi ng description or representation of fact which deceived or
was |ikely to deceive a substantial nunber of the consuners to whom
the sl ogan was directed? Although the jury was specifically asked
whet her the advertisenents were |likely to deceive consuners, the
interrogatories failed to ask whether the deception created by
t hese adverti senents was material to the consuners to which the ads
were directed--that is, whether consuners actually relied on the
m srepresentations in maki ng purchasi ng deci si ons.

3Specifically, the jury answered “No” to the follow ng
interrogatories: (1) D d you find that Papa John's “taste test”
comercials are a fal se or m sl eadi ng descri ption or representation
of fact which deceived or was likely to deceive a substantia
nunber of the consuners to whomthe sl ogan was directed; and (2)
Did you find that Papa John’s “ingredients” clains are false or
m sl eadi ng? The “ingredients” ads found not to be false or



Pizza Hut, the jury found that two of the three Pizza Hut
tel evision ads at issue were false or m sl eadi ng and deceptive or
likely to deceive consuners.*

On January 3, 2000, the trial court, based upon the jury’s
verdi ct and the evidence presented by the parties in support of
injunctive relief and on the issue of danages, entered a Final
Judgnent and issued a Menorandum Opi nion and Order. The court
concluded that the “Better Ingredients. Better Pizza.” slogan was
“consistent with the legal definition of non-actionable puffery”
fromits introduction in 1995 until May 1997. However, the sl ogan
“becane tainted . . . inlight of the entirety of Papa John' s post-
May 1997 advertising.” Based on this conclusion, the nmagistrate
j udge permanently enjoined Papa John’s from “using any slogan in
the future that constitutes a recogni zabl e variation of the phrase
“Better Ingredients. Better Pizza.” or which uses the adjective
“Better” to nodify the terns “ingredients” and/or “pizza.”
Addi tional ly, the court enjoi ned Papa John’s fromidentifying Frank
Carney as a co-founder of Pizza Hut, “unless such advertising
i ncl udes a voi ce-over, printed statenent or a superinposed nessage

whi ch states that Frank Carney has not been affiliated with Pizza

m sl eadi ng did not include any of the “sauce” or “dough” ads.

“Pizza Hut has not sought to appeal the jury' s verdict
regarding its adverti sing.



Hut since 1980,” and enjoi ned the di ssem nati on of any adverti sing
that was produced or dissemnated prior to the date of this
judgnent and that explicitly or inplicitly states or suggested t hat
“Papa John’s conponent is superior to the sane conponent of Pizza
Hut’s pizzas.” Finally, the court enjoined Papa John's from
“explicitly or inplicitly clainfing] that a conponent of Papa
John’s pizza is superior to the sanme conponent of Pizza Hut’'s
unless the superiority claim is supported by either (1)
scientifically denonstrated attri butes of superiority or (2) taste
test surveys.” Additionally, the injunction required that if the
claimis supported by taste test surveys, the advertising shal
include a printed statenent, voice-over or “super,” whichever is
appropriate, stating the localities where the tests were conduct ed,
the inclusive dates on which the surveys were perforned, and the
specific pizza products that were tested. The court also awarded
Pi zza Hut $467,619.75 in damages for having to run corrective ads.

On January 20, 2000, Papa John’s filed a notice of appeal with
our court. On January 26, we granted Papa John’s notion to stay
the district court’s injunction pending appeal .

|1

We reviewthe district court’s denial of a notion for judgnent

as a matter of law de novo applying the sanme standards as the

district court. See Ensley v. Cody Resources, Inc., 171 F. 3d 315,

10



319 (5th Gr. 1999)(citing H dden OGaks Ltd. v. Gty of Austin, 138

F.3d 1036, 1042 (5th Cir. 1998)); Nero v. Industrial Mblding

Corp., 167 F.3d 921, 925 (5th Gr. 1999). In ruling on a notion
for judgnent as a matter of law, we wll consider all of the
evi dence--not just the evidence that supports the non-novant’s
case--but in the light nost favorable to the non-novant. 1d. The
granting of a judgnent as a matter of laww || be appropriate “if,
after a party has been fully heard by the jury on an issue, ‘there

isnoleqgally sufficient evidentiary basis for a reasonable jury to

[find] for that party with respect to that issue.’”” Rutherford v.

Harris County, Texas, 197 F.3d 173, 179 (5th Cr. 1999)(quoting

Aetna Cas. & Sur. Co., Vv. Pendleton Detectives of Mss., Inc., 182

F.3d 376, 377-78 (5th Gr. 1999)) (enphasi s added).

Thus, for purposes of this appeal, we wll review the
evidence, in the nost favorable |light to Pizza Hut, to determ ne
if, as a matter of law, it is sufficient to support a claim of
fal se advertising under section 43(a) of the Lanham Act.

11
A

Section 43(a) of the LanhamAct, codified at 15 U. S.C. § 1125,
provides in relevant part:

Any person who . . . in comercial advertising or

pronotion, msrepresents the nature, characteristics,

quality, or geographic origin of his or another person’s
goods, services, or commercial activities, shall be

11



liable in a civil action by any person who believes that
he or she is likely to be damaged by such act.

15 U.S.C. § 1125(a)(1)(B) (West 1999). W have interpreted this
section of the Lanham Act as providing “protection against a
‘nyriad of deceptive comercial practices,’” including false

advertising or pronotion.” Seven-Up Co. v. Coca-Cola Co., 86 F.3d

1379, 1387 (5th Cr. 1996) (quoti ng Resource Devel opers v. Statue of

Liberty-Ellis Island Found., 926 F.2d 134, 139 (2d Cr. 1991)).

A prima facie case of false advertising under section 43(a)
requires the plaintiff to establish:

(1) A false or msleading statenent of fact about a
pr oduct ;

(2) Such statenent either deceived, or had the capacity
to deceive a substantial segnent of potential
CONSUITEr S;

(3) The deception is material, in that it is likely to
i nfl uence the consuner’s purchasi ng deci si on;

(4) The product is in interstate commerce; and

(5 The plaintiff has been or is likely to be injured
as a result of the statenent at issue.

See Taquino v. Teledyne Mnarch Rubber, 893 F.2d 1488, 1500 (5th

Cr. 1990); Cook, Perkiss and Liehe, Inc. v. Northern Cal

Collection Serv. Inc., 911 F.2d 242, 246 (9th Cr. 1990); 4 J.

Thomas MCarthy, MCarthy on Trademarks and Unfair Conpetition
8§ 27:24 (4th ed. 1996). The failure to prove the existence of any
el ement of the prima facie case is fatal to the plaintiff’'s claim

Id.

12



The | aw governi ng fal se advertising cl ai ns under section 43(a)
of the Lanham Act is well settled. In order to obtain nonetary
damages or equitable relief in the form of an injunction, “a
plaintiff nmust denonstrate that the commercial advertisenent or
pronotion is either literally false, or that [if the adverti senent
is not literally false,] it is likely to mslead and confuse

consuners.” Seven-Up, 86 F.3d at 1390 (citing McNeil-P.C. C., Inc.

V. Bristol-Mers Squibb Co., 938 F.2d 1544, 1548-49 (2d Gr.

1991)); see al so Johnson & Johnson v. Smithkline BeechamCorp., 960

F.2d 294, 298 (2d Cir. 1992).5 If the statenent is shown to be

When construing the allegedly fal se or m sl eadi ng statenent
to determne if it 1is actionable under section 43(a), the
statenent nust be viewed in the light of the overall context in
which it appears. See Avis, 782 F.2d at 385; Southland, 108 F. 3d
at 1139. “Fundanental to any task of interpretation is the
principle that text nust yield to context.” Avis, 782 F.2d at
385. Context will often help to determ ne whether the statenent at
issue is so overblown and exaggerated that no reasonabl e consuner
would likely rely upon it. As the court in Federal Express
Corporation v. United States Postal Services, 40 F.Supp. 2d 943
(WD. Tenn. 1999), noted:

Onits face, [the statenent at issue] does not seemto be
the type of wvague, general exaggeration which no
reasonabl e person would rely upon in maki ng a purchasing
deci sion. Neverthel ess, the determ nation of whether an
advertising statenent shoul d be deened puffery is driven
by the context in which the statenent is nade. Were the
context of an advertising statenent may |end greater
specificity to an otherw se vague representation, the
court should not succunb to the tenptation to hastily
rule a phrase to be unactionabl e under the Lanham Act.

Id. at 956.

13



m sl eading, the plaintiff nust also introduce evidence of the
statenent’s inpact on consuners, referred to as materiality.

Ameri can Council of Certified Podiatric Physicians and Surgeons V.

Anerican Bd. of Podiatric Surgery, Inc., 185 F.3d 606, 614 (6th

Cr. 1999).
(1)
(a)

Essential to any clai munder section 43(a) of the Lanham Act
is a determnation of whether the challenged statenent is one of
fact--actionabl e under section 43(a)--or one of general opinion--
not acti onabl e under section 43(a). Bald assertions of superiority
or general statenents of opinion cannot form the basis of Lanham

Act liability. See Presidio Enters., Inc. v. Warner Bros. Distrib.

Corp., 784 F.2d 674, 685 (5th Cr. 1986); G oden v. Random House,

Inc., 61 F.3d 1045, 1051 (2d Cr. 1995)(citing Restatenent (Third)
of Unfair Conpetition 8 3 (1993)). Rather the statenments at issue
must be a “specific and neasurabl e claim capable of being proved
false or of being reasonably interpreted as a statenent of

objective fact.” Coastal Abstract Serv., Inc. v. First Am Title

Ins. Co., 173 F.3d 725, 731 (9th G r. 1999); see also Anerican

Council, 185 F.3d at 614(stating that “a Lanham Act cl ai m nust be
based upon a statenent of fact, not of opinion”). As noted by our

court in Presidio: “[A] statenent of fact is one that (1) admts

14



of being adjudged true or false in a way that (2) admts of
enpirical verification.” Presidio, 784 F.2d at 679; see also

Sout hl and Sod Farns v. Stover Seed Co., 108 F.3d 1134, 1145 (9th

Cir. 1997)(stating that in order to constitute a statenent of fact,
a statenent nust neke “a specific and neasurable advertisenent
cl ai mof product superiority”).

(b)

One formof non-actionabl e statenents of general opinion under
section 43(a) of the Lanham Act has been referred to as “puffery.”
Puffery has been di scussed at sone length by other circuits. The
Third Grcuit has described “puffing” as “advertising that is not
deceptive for no one would rely on its exaggerated clains.” U.S.

Heal thcare, Inc. v. Blue Cross of G eater Phil adel phia, 898 F.2d

914 (3d Cr. 1990). Simlarly, the Ninth Crcuit has defined
“puffing” as “exaggerated advertising, blustering and boasti ng upon
whi ch no reasonable buyer would rely and is not actionable under

43(a).” Southland Sod Farnms v. Stover Seed Co., 108 F.3d 1134,

1145 (9th Gr. 1997) (quoting 3 J. Thomas MCarthy, MCarthy on
Trademar ks and Unfair Conpetition 827.04[4][d] (3d ed. 1994)); see
also Cook, 911 F.2d at 246 (stating that “[p]Juffing has been

described by nobst courts as involving outrageous generalized

15



statenents, not making specific clains, that are so exaggerated as
to preclude reliance by consuners”).?®

These definitions of puffery are consistent wth the
definitions provided by the | eading commentaries in trademark | aw.
A leading authority on unfair conpetition has defined “puffery” as
an “exagger ated advertising, blustering, and boasti ng upon which no
reasonabl e buyer would rely,” or “a general claim of superiority
over a conparative product that is so vague, it woul d be under st ood
as a nere expression of opinion.” 4 J. Thomas MCarthy, MCarthy
on Trademark and Unfair Conpetition 8§ 27.38 (4th ed. 1996).°
Simlarly, Prosser and Keeton on Torts defines “puffing” as “a
seller’s privilege to lie his head off, so | ong as he says not hi ng
specific, on the theory that no reasonable nman woul d believe him

or that no reasonable man would be influenced by such talk.’

ln the sanme vein, the Second Circuit has observed that
“statenents of opinion are generally not the basis for Lanham Act
liability.” Goden v. Random House, 61 F.3d 1045, 1051 (2d Cr

1995). Wien a statenent is “obviously a statenent of opinion,” it
cannot “reasonably be seen as stating or inplying provable facts.”
ld. “The Lanham Act does not prohibit fal se statenents generally.

It prohibits only false or msleading description or false or
m sl eading representations of fact nmde about one’s own or
anot her’s goods or services.” |1d. at 1052.

'McCarty on Trademarks goes on to state: “[V]ague advertising
clains that one’s product is ‘better’ than that of conpetitors’ can
be dismssed as nere puffing that is not actionable as false
advertising.” 4 J. Thomas MCarthy, MCarthy on Trademarks and
Unfair Conpetition § 27:38 (4th ed. 1997).

16



W Page Keeton, et al., Prosser and Keeton on the Law of Torts
8§ 109, at 757 (5th ed. 1984).

Drawi ng gui dance fromthe witings of our sister circuits and
the | eading comentators, we think that non-actionable “puffery”
cones in at least tw possible forns: (1) an exaggerated,
bl ustering, and boasting statenent upon which no reasonabl e buyer
would be justified in relying; or (2) a general claim of
superiority over conparable products that is so vague that it can
be understood as nothing nore than a nere expression of opinion.

(2)
(a)

Wth respect to materiality, when the statenents of fact at
issue are shown to be literally false, the plaintiff need not
i ntroduce evidence on the issue of the inpact the statenents had on

consuners. See Castrol, Inc. v. Quaker State Corp., 977 F.2d 57,

62 (2d Cr. 1992); Avila v. Rubin, 84 F.3d 222, 227 (7th GCr.

1996) . In such a circunstance, the court wll assune that the
statenents actually msled consuners. See Anerican Council, 185
F.3d at 614; Johnson & Johnson, Inc. v. GACInt'l, Inc., 862 F.2d
975, 977 (2d Gr. 1988); U Haul Inter’l, Inc. v. Jartran, Inc., 793

F.2d 1034, 1040 (9th Gr. 1986). On the other hand, if the
statenents at issue are either anbiguous or true but m sl eading,

the plaintiff nust present evidence of actual deception. See

17



Ameri can Council, 185 F.3d at 616; Smthkline, 960 F.2d at 297

(stating that when a “plaintiff’s theory of recovery is prem sed
upon a claimof inplied fal sehood, a plaintiff nust denonstrate, by
extrinsic evidence, that the chall enged comercials tend to m sl ead
or confuse”); Avila, 84 F.3d at 227. The plaintiff may not rely
on the judge or the jury to determ ne, “based solely upon his or
her own intuitive reaction, whether the advertisenment is

deceptive.” Smthkline, 960 F.2d at 297. |nstead, proof of actual

deception requi res proof that “consuners were actually deceived by
the defendant’s anbiguous or true-but-msleading statenents.”

Ameri can Council, 185 F.3d at 616; see also Avis Rent A Car Sys.,

Inc. v. Hertz Corp., 782 F.2d 381, 386 (2d G r. 1986)(stating that

the plaintiff’s claim fails due to its failure to introduce
evi dence establishing that the public was actually deceived by the
statenents at issue).

(b)

The type of evidence needed to prove materiality also varies
dependi ng on what type of recovery the plaintiff seeks. Plaintiffs
|l ooking to recover nonetary danages for false or msleading
advertising that is not Iliterally false nust prove actual

deception. See Balance Dynamcs Corp. v. Schmtt Ind., 204 F.3d

683, 690 (6th G r. 2000); Resource Developers, 926 F.2d at 139.

Plaintiffs attenpting to prove actual deception have to produce

18



evi dence of actual consuner reaction to the chall enged adverti sing
or surveys showing that a substantial nunber of consuners were

actually msled by the advertisenents. See, e.qg., PPX Enters.

Inc. v. Autofidelity Enters., Inc., 818 F.2d 266, 271 (2d Gr.

1987) (“Actual consuner confusion often is denonstrated through t he
use of direct evidence, e.g., testinony fromnmenbers of the buying
public, as well as through circunstantial evidence, e.g., consuner
surveys or consuner reaction tests.”).

Plaintiffs seeking injunctive relief must prove that
def endant’ s representati ons “have a tendency to decei ve consuners.”

Bal ance Dynani cs, 204 F.3d 683 at 690. See also Resource

Devel opers, 926 F.2d at 139; Blue Dane Simental Corp. v. Anerican

Simental Assoc., 178 F.3d 1035, 1042-43 (8th Cr. 1999); Black

Hills Jewelry Mg. Co. v. &ld Rush, Inc., 633 F.2d 746, 753 (8th

Cir. 1980); 4 McCarty on Trademark and Unfair Conpetition 8§ 27:36
(4th ed.). A though this standard requires | ess proof than actual
deception, plaintiffs nust still produce evidence that the

adverti senent tends to deceive consuners. See Coca-Cola Co. V.

Tropicana Prod., Inc., 690 F.2d 312, 317 (2d Cr. 1982) (noting

t hat when seeking a prelimnary i njunction barring an adverti senent
that is inplicitly false, “its tendency to violate the Lanham Act
by m sl eadi ng, confusing or deceiving should be tested by public

reaction”). To prove a tendency to deceive, plaintiffs need to
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show that at |east sonme consuners were confused by the

adverti senents. See, e.q., Anerican Council, 185 F.3d at 618

(“Al though plaintiff need not present consunmer surveys or testinony
denonstrating actual deception, it nmust present evidence of sone
sort denonstrating that consuners were msled.”)
|V

We turn now to consider the case before us. Reduced to its
essence, the question is whether the evidence, viewed in the nobst
favorable light to Pizza Hut, established that Papa John’s sl ogan
“Better Ingredients. Better Pizza.” is m sleading and viol ative of
section 43(a) of the Lanham Act. In nmaking this determ nation, we
wll first consider the slogan “Better Ingredients. Better Pizza.”
standing alone to determne if it is a statenent of fact capabl e of
decei ving a substantial segnent of the consum ng public to which it
was directed. Second, we w il determ ne whether the evidence
supports the district court’s conclusion that after May 1997, the
sl ogan was tainted, and therefore actionable, as a result of its
use in a series of ads conparing specific ingredients used by Papa
John’s with the ingredients used by its “conpetitors.”

A

The jury concluded that the slogan itself was a “false or

m sl eadi ng” statenent of fact, and the district court enjoined its

further use. Papa John’s argues, however, that this statenent
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“quite sinply is not a statenent of fact, [but] rather, a statenent
of belief or opinion, and an argunentative one at that.” Papa
John’ s asserts that because “a statenent of fact is either true or
false, it is susceptible to being proved or di sproved. A statenent
of opinion or belief, on the other hand, conveys the speaker’s
state of mnd, and even though it may be used to attenpt to
persuade the listener, it is a subjective communi cation that nay be
accepted or rejected, but not proven true or false.” Papa John’s
contends that its slogan “Better Ingredients. Better Pizza.” falls
into the latter category, and because the phrases “better
ingredients” and “better pizza” are not subject to quantifiable

measures, the slogan is non-actionable puffery.

W will therefore consider whether the slogan standi ng al one
constitutes a statenent of fact under the Lanham Act. Bisecting
the sl ogan “Better Ingredients. Better Pizza.,” it is clear that
the assertion by Papa John’s that it nmakes a “Better Pizza.” is a

general statenent of opinion regarding the superiority of its
product over all others. This sinple statenent, “Better Pizza.,”
epitom zes t he exagger at ed adverti sing, blustering, and boasting by
a manuf acturer upon which no consuner woul d reasonably rely. See,

e.q., In re Boston Beer Co., 198 F.3d 1370, 1372 (Fed. Cr.

1999) (stating that the phrase “The Best Beer in Anerica” was “trade

puffery” and that such a general claim of superiority “should be
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freely available to all conpetitors in any given field to refer to

their products or services”); Atari Corp v. 3D0 Co., 1994 W

723601, *2 (N.D. Cal. 1994)(stating that a manufacturer’s sl ogan
that its product was “the nobst advanced honme gami ng systemin the

uni verse” was non-actionable puffery); Ni kkal Indus., Ltd. v.

Salton, Inc., 735 F. Supp. 1227, 1234 n.3 (S.D.N. Y. 1990)(stating
that a manufacturers claimthat its ice cream naker was “better”
than conpetition ice cream nakers is non-actionable puffery).
Consequently, it appears indisputable that Papa John’s assertion
“Better Pizza.” is non-actionable puffery.?

Moving next to consider separately the phrase “Better
I ngredients.,” the sane conclusion holds true. Li ke “Better
Pizza.,” it is typical puffery. The word “better,” when used in
this context is unquantifiable. What makes one food ingredient
“better” than another conparable ingredient, wthout further
description, is wholly a matter of individual taste or preference
not subject to scientific quantification. Indeed, it is difficult

to think of any product, or any conponent of any product, to which

81t should be noted that Pizza Hut uses the slogan “The Best
Pizza Under One Roof.” Simlarly, other nationw de pizza chains
enploy slogans touting their pizza as the “best”: (1) Domno’s
Pi zza uses the slogan “Nobody Delivers Better.”; (2) Danato’s uses
the slogan “Best Pizza on the Block.”; (3) M. Gtti’s uses the
sl ogan “Best Pizza in Town: Honest!; and (4) Pizza Inn uses the
sl ogans “Best Pizza Ever.” and “The Best Tasting Pizza.”
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the term “better,” wthout nore, is quantifiable. As our court
stated in Presidio:

The | aw recogni zes that a vendor is allowed sone | atitude

in claimng nerits of his wares by way of an opinion

rat her than an absol ute guarantee, so long as he hews to

the line of rectitude in matters of fact. Opinions are

not only the lifestyle of denocracy, they are the brag in

advertising that has nmade for the w de di ssem nati on of

products that otherwi se would never have reached the
househol ds of our citizens. If we were to accept the
thesis set forth by the appellees, [that all statenents

by advertisers were statenents of fact actionabl e under

t he Lanham Act,] the advertising industry would have to

be liquidated in short order.

Presidio, 784 F.2d at 685. Thus, it is equally clear that Papa
John’s assertion that it uses “Better Ingredients.” is one of
opi ni on not actionabl e under the Lanham Act.

Finally, turning to the conbination of the two non-actionable
phrases as the sl ogan “Better Ingredients. Better Pizza.,” we fai
to see how the nere joining of these two statenents of opinion
could create an actionable statenment of fact. Each half of the
slogan amounts to little nore than an exaggerated opinion of
superiority that no consunmer would be justified in relying upon.
It has not been expl ai ned convincingly to us howthe conbi nati on of
the two phrases, w thout nore, changes the essential nature of each
phrase so as to namke it actionable. W assune that “Better

Ingredients.” nodifies “Better Pizza.” and consequently gives sone

expanded neaning to the phrase “Better Pizza,” i.e., our pizzais
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better because our ingredients are better. Nevert hel ess, the
phrase fails to give “Better Pizza.” any nore quantifiabl e neani ng.
Stated differently, the adjective that continues to describe
“pizza” is “better,” atermthat remai ns unquantifiable, especially
when applied to the sense of taste. Consequently, the slogan as a
whol e is a statenent of non-actionable opinion. Thus, there is no
legally sufficient basis to support the jury's finding that the

sl ogan standing alone is a “fal se or m sl eadi ng” statenent of fact.
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B

We next will consider whether the use of the slogan “Better
| ngredi ents. Better Pizza.” in connection with a series of
conparative ads found by the jury to be m sl eading--specifically,
ads conparing Papa John’s sauce and dough with the sauce and dough
of its conpetitors--“tainted” the statenent of opinion and nade it
m sl eadi ng under section 43(a) of the Lanham Act. Before reaching
the ulti mate questi on of whether the slogan is actionabl e under the
Lanham Act, we will first exam ne the sufficiency of the evidence
supporting the jury' s conclusion that the conparison ads were
m sl eadi ng.

(1)

After the jury returned its verdict, Papa John’s filed a post-
verdict notion under Federal Rule of Gvil Procedure 50 for a
judgnent as a matter of law. In denying Papa John’s notion, the
district court, while apparently recognizing that the slogan
“Better Ingredients. Better Pizza.” standing alone is non-
actionabl e puffery under the Lanham Act, concluded that after My
1997, the slogan was transformed as a result of its use in
connection with a series of ads that the jury found m sl eadi ng.

These ads had conpared specific ingredients used by Papa John's
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with the ingredients used by its conpetitors.?® In essence, the
district court held that the conparison ads in which the slogan
appeared as the tag |line gave objective, quantifiable, and fact-
specific neaning to the sl ogan. Consequently, the court concl uded
that the slogan was m sl eadi ng and acti onabl e under section 43(a)
of the Lanham Act and enjoined its further use.
(2)

We are obligated to accept the findings of the jury unless the
facts point so overwhelmngly in favor of one party that no
reasonabl e person could arrive at a different concl usion. See

Scottish Heritable Trust v. Peat Marwick Main & Co., 81 F.3d 606,

610 (5th Gr. 1996). In exam ning the record evidence, we nust

°l'n its menorandum opi ni on addr essi ng Papa John’s post-verdi ct
Rul e 50 notion, the court stated:

Al t hough Papa John’s started in May 1995 with a sl ogan
which was essentially anbiguous and self-|audatory,
consistent with the |legal definition of non-actionable
puffery, Papa John’s deliberately and intentionally
exploited its slogan as a centerpiece of its subsequent
advertising canpaign after My 1997 which falsely
portrayed Papa Johns’s tomato sauce and pizza dough as
bei ng superior to the sauce and dough conponents used in
Pizza Hut’'s pizza products. Wen the “Better
| ngredi ents. Better Pizza.” slogan is considered in
light of the entirety of Papa John's post-My 1997
advertising which violated the provisions of the Lanham
Act and in the context in which it was juxtaposed with
the false and m sleading statenents contained in Papa
John’ s print and broadcast nedi a advertising, the slogan
itself becane tainted to the extent that its continued
use shoul d be enjoi ned.
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view it the way that is nost favorable to upholding the verdict.

See Hiltgen v. Sunrall, 47 F.3d 695, 700 (5th Cr. 1995). Viewed

in this light, it is clear that there is sufficient evidence to
support the jury' s conclusion that the sauce and dough ads were
m sl eadi ng statenents of fact actionable under the Lanham Act.
Turning first to the sauce ads, the evidence establishes that
despite the differences in the nethods used to produce their
conpeting sauces: (1) the primary ingredient in both Pizza Hut and
Papa John’s sauce is vine-ripened tonatoes; (2) at the point that
t he conpeti ng sauces are placed on the pizza, just prior to putting
the pies into the oven for cooking, the consistency and water
content of the sauces are essentially identical; and (3) as noted
by the district court, at no tine “prior to the close of the
liability phase of trial was any credi ble evidence presented [by
Papa John’s] to denobnstrate the existence of denonstrable
differences” in the conpeting sauces. Consequently, the district
court was correct in concluding that: “Wthout any scientific
support or properly conducted taste preference test, by the witten
and/ or oral negative connotations conveyed that pizza nade from
tomat o paste concentrate is inferior to the ‘fresh pack’ nethod
used by Papa John’s, its sauce advertisenents conveyed an
i npression which is msleading. . . .” Turning our focus to the

dough ads, while the evidence clearly established that Papa John’s
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and Pi zza Hut enpl oy different nethods in nmaking their pizza dough,
again, the evidence established that there is no quantifiable
di fference between pi zza dough produced through the “cold or sl ow
fermentation nmethod” (used by Papa John’s), or the “frozen dough
net hod” (used by Pizza Hut).'® Further, although there is sone
evidence indicating that the texture of the dough used by Papa
John’s and Pizza Hut is slightly different, this difference is not
related to the manufacturing process used to produce the dough

Instead, it is due to a difference in the wheat used to nake the
dough. Finally, with respect to the differences in the pizza dough
resulting fromthe use of filtered water as opposed to tap water,
t he evidence was sufficient for the jury to conclude that there is
no quantifiable difference between dough produced with tap water,
as opposed to dough produced with filtered water.

We should note again that Pizza Hut does not contest the
truthful ness of the underlying factual assertions made by Papa
John’s in the course of the sauce and dough ads. Pizza Hut
concedes that it uses “remanufactured” tomato sauce to nmake its
pi zza sauce, while Papa John’s uses “fresh-pack.” Further, in

regard to the dough, Pizza Hut concedes the truth of the assertion

1°The testinony of Pizza Hut’'s expert, Dr. Faubion, established
t hat al though consuners stated a preference for fresh dough rather
than frozen dough, when taste tests were conducted, respondents
were unabl e to distinguish between pizza nmade on fresh as opposed
to frozen dough.
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that it uses tap water in making its pizza dough, which is often
frozen, while Papa John’s uses filtered water to nmake its dough,
which is fresh--never frozen. Consequently, because Pizza Hut does
not contest the factual basis of Papa John’s factual assertions,
such assertions cannot be found to be factually false, but only
inpliedly fal se or m sl eadi ng.

Thus, we conclude by saying that although the ads were true
about the ingredients Papa John’s used, it is clear that there was
sufficient evidence in the record to support the jury’s concl usion
that Papa John’s sauce and dough ads were m sl eading--but not
false--in their suggestion that Papa John's ingredients were
superi or.

(3)

Thus, havi ng concl uded that the record supports a finding that
t he sauce and dough ads are m sl eadi ng statenents of fact, we nust
now determ ne whether the district court was correct in concluding
that the use of the slogan “Better Ingredients. Better Pizza.” in
conjunction with these m sl eadi ng ads gave quantifiable neaning to
t he sl ogan nmaki ng a general statenent of opinion msleading within
t he nmeani ng of the Lanham Act.

I n support of the district court’s conclusion that the slogan
was transfornmed, Pizza Hut argues that “in construing any

advertising statenment, the statenent nust be considered in the
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overall context in which it appears.” Building on the foundation
of this basic |legal principle, see Avis, 782 F.2d at 385, Pizza Hut
argues that “[t]he context in which Papa John’s slogan nust be
viewed i s the 2 Y2year canpai gn during which its advertising served
as ‘chapters’ to denonstrate the truth of the ‘Better Ingredients.
Better Pizza.’ book.” Pizza Hut argues, that because Papa John’s
gave consuners specific facts supporting its assertion that its
sauce and dough are “better”--specific facts that the evidence,
when viewed in the light nost favorable to the verdict, are
irrelevant in making a better pizza--Papa John’s statenent of
opinion that it nade a “Better Pizza” becane m sl eading. I n
essence, Pizza Hut argues, that by wusing the slogan “Better
I ngredients. Better Pizza.” in conbination with the ads conpari ng
Papa John’s sauce and dough with the sauce and dough of its
conpetitions, Papa John’s gave quantifiable nmeaning to the word
“Better” rendering it actionabl e under section 43(a) of the Lanham
Act .

We agree that the nessage comruni cated by the slogan “Better
| ngredi ents. Better Pizza.” is expanded and given additional
meani ng when it is used as the tag line in the m sl eadi ng sauce and
dough ads. The slogan, when used in conbination wth the
conpari son ads, gives consuners two fact-specific reasons why Papa

John’s ingredients are “better.” Consequently, a reasonable
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consuner would wunderstand the slogan, when considered in the

context of the conparison ads, as conveying the foll ow ng nessage:

Papa John’s uses “better ingredients,” which produces a “better

pi zza” because Papa John’s uses “fresh-pack” tomatoes, fresh dough,

and filtered water. |In short, Papa John’s has given definition to
the word “better.” Thus, when the slogan is used in this context,
it is no longer nere opinion, but rather takes on the

characteristics of a statenent of fact. Wen used in the context
of the sauce and dough ads, the slogan is m sleading for the sane
reasons we have earlier discussed in connection with the sauce and

dough ads. !

1The judgnent of the district court enjoining the future use
by Papa John’s of the slogan “Better Ingredients. Better Pizza.”
did not sinply bar Papa John’s use of the slogan in future ads
conparing its sauce and dough with that of its conpetitors.
Rat her, the injunction permanently enjoined any future use of the
slogan “in association wth the sale, pronotion and/or
identification of pizza products sold under the Papa John’s nane.”
Further, the injunction precluded Papa John’s from using the
“adjective ‘better’ to nodify the terns ‘ingredients’ and/or
‘pizza.’” While it is clear that the jury did not nake any finding
to support such a broad i njunction, and Pizza Hut offered no survey
evi dence i ndi cati ng how potenti al consuners viewed the slogan, the
district court concluded that the evidence established that

Papa John’s deliberately and intentionally exploitedits
slogan as a centerpiece of its subsequent advertising
canpaign after May 1997 which falsely portrayed Papa
John’ s tomat o sauce and pi zza dough as being superior to
the sauce and dough conponents used in Pizza Hut’s
products. . . . [Thus,] the slogan itself becane tainted
to the extent that its continued use shoul d be enjoi ned.

Qur review of the record convinces us that there is sinply no
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(4)

Concl udi ng that when the slogan was used as the tag line in
t he sauce and dough ads it becane m sl eadi ng, we must now det erm ne
whet her reasonabl e consuners woul d have a tendency to rely on this
m sl eadi ng statenent of fact in making their purchasing deci sions.
W conclude that Pizza Hut has failed to adduce evidence
establishing that the m sl eading statenent of fact conveyed by the
ads and the slogan was material to the consuners to which the
sl ogan was directed. Consequently, because such evidence of

materiality is necessary to establish liability under the Lanham

evi dence to support the district court’s conclusion that the slogan
was irreparably tainted as a result of its use in the m sl eadi ng
conpari son sauce and dough ads. At issue in this case were sone
249 print ads and 29 television commercials. After a thorough
review of the record, we liberally construe eight print ads to be
sauce ads, six print ads to be dough ads, and six print ads to be
both sauce and dough ads. Further, we liberally construe nine
television comercials to be sauce ads and two television
comercials to be dough ads. Consequently, out of a total of 278
print and tel evision ads, the slogan appeared in only 31 ads that
could be liberally construed to be m sl eadi ng sauce or dough ads.

W find sinply no evidence, survey or otherw se, to support
the district court’s conclusion that the advertisenents that the
jury found m sl eadi ng--ads that constituted only a small fraction
of Papa John’ s use of the sl ogan--sonehow had becone encoded in the
m nds of consuners such that the nmention of the slogan reflectively
brought to m nd the m sl eadi ng statenents conveyed by the sauce and
dough ads. Thus, based on the record before us, Pizza Hut has
failed to offer sufficient evidence to support the district court’s
concl usion that the sl ogan had becone forever “tainted” by its use
as the tag line in the handful of m sl eading conparison ads.
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Act, the district court erred in denying Papa John’s notion for
judgnent as a matter of |aw.

As previously discussed, none of the wunderlying facts
supporting Papa John’s clains of ingredient superiority made in
connection with the slogan were literally false. Consequently, in
order to satisfy its prima facie case, Pizza Hut was required to
subm t evidence establishing that the inpliedly fal se or m sl eadi ng
statenents were material to, that is, they had a tendency to
i nfl uence the purchasi ng deci sions of, the consuners to which they

were directed.'? See Anerican Council, 185 F.3d at 614 (stating

that “a plaintiff relying upon statenents that are literally true
yet m sl eadi ng cannot obtain relief by argui ng how consuners coul d

react; it nust show how consuners actually do react”); Smthkline,

960 F.2d at 298; Sandoz Pharm Corp. Vv. Richardson-Vicks, Inc.

902 F.2d 222, 228-29 (3d Gr. 1990); Avis, 782 F.2d at 386; see
also 4 J. Thomas MCarthy, MCarthy on Trademarks and Unfair
Conpetition, 8 27:35 (4th ed. 1997)(stating that the “[p]laintiff
must make sonme showi ng that the defendant’s m srepresentati on was

‘material’ in the sense that it wuld have sone effect on

12Si nce Pi zza Hut sought only equitable relief and no nonetary
damages, it was required to offer evidence sufficient to establish
that the clains nade by Papa John’s had the “tendency to deceive
consuners,” rather than evidence indicating that the clains nade by
Papa John’s actually deceived consuners. Anerican Council, 185
F.3d at 606; see al so Bal ance Dynam cs, 204 F.3d at 690 (enphasis
added) .
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consuners’ purchasing decision”).®® W conclude that the evidence
proffered by Pizza Hut fails to nmake an adequate show ng.

Inits appellate brief and during the course of oral argunent,
Pizza Hut directs our attention to three itens of evidence in the
record that it asserts establishes materiality to consuners.
First, Pizza Hut points to the results of a survey conducted by an
“i ndependent expert” (Dr. Dupont) regarding the use of the slogan
“Better |Ingredients. Better Pizza.” as witten on Papa John's

pi zza box (the box survey). The results of the box survey,

B n Johnson & Johnson v. Snithkline Beecham Corp., 960 F.2d
294 (2d Cr. 1992), the Second Circuit discussed this requirenent
in some detail:

Where, as here, a plaintiff’s theory of recovery is
prem sed upon a claimof inplied fal sehood, a plaintiff
must denonstrate, by extrinsic evidence, that the
chal l enged comercials tend to mslead or confuse

consuners. It is not for the judge to determ ne, based
sol el y upon his or her own intuitive reaction whether the
advertisenent is deceptive. Rat her, as we have

reiterated in the past, ‘the question in such cases is--
what does the person to whom the advertisenent is
addressed find to be the nessage? That is, what does
the public perceive the nessage to be.

The answer to this question is pivotal because
where the advertisenent is literally true, it is often
the only neasure by which a court can determ ne whet her
a commercial’s net comunicative effect is m sl eading.
Thus, the success of a plaintiff’s inplied falsity claim
usual Iy turns on t he persuasi veness of a consuner survey.

ld. at 287-98.
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however, were excluded by the district court.!* Consequently, these
survey results provide no basis for the jury’ s finding.

Second, Pizza Hut points to two additional surveys conducted
by Dr. Dupont that attenpted to neasure consuner perception of Papa
John’s “taste test” ads. This survey evidence, however, fails to
address Pizza Hut’s claim of materiality with respect to the
sl ogan. Moreover, the jury rejected Pizza Hut’'s clains of
deception with regard to Papa John’s “taste test” ads--the very ads
at issue in these surveys.

Finally, Pizza Hut attenpts to rely on Papa John's own
tracking studies and on the alleged subjective intent of Papa
John’ s executives “to create a perception that Papa John’s in fact
uses better ingredients” to denonstrate materiality. Al though Papa
John’ s 1998 Awar eness, Usage & Attitude Tracking Study showed t hat
48% of the respondents believe that “Papa John’s has better

i ngredi ents than other national pizza chains,” the study failed to
i ndi cate whether the conclusions resulted fromthe advertisenents
at issue, or from personal eating experiences, or from a
conbi nation of both. Consequently, the results of this study are

not reliable or probative to test whether the sl ogan was materi al .

Further, Pizza Hut provides no precedent, and we are aware of none,

14pi zza Hut has not sought review on appeal of the district
court’s ruling that the results of the box survey were
i nadm ssi bl e.
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that stands for the proposition that the subjective intent of the
def endant’ s corporate executives to convey a particul ar nessage i s
evidence of the fact that consuners in fact relied on the nessage
to make their purchases. Thus, this evidence does not address the
ultimate issue of materiality.

In short, Pizza Hut has failed to offer probative evidence on
whet her the m sl eading facts conveyed by Papa John’s through its
sl ogan were material to consuners: that is to say, there is no
evi dence denonstrating that the sl ogan had the tendency to deceive

consuners so as to affect their purchasi ng deci sions. See Anerican

Council, 185 F.3d at 614; Bl ue Dane, 178 F.3d at 1042-43:; Sandoz

Pharm Corp. v. Richardson-Vicks, Inc., 902 F. 2d 222, 228-29 (3d

Cr. 1990). Thus, the district court erred in denying Papa John’s

notion for judgnment as a matter of |aw 1°

%'t is unnecessary to reach the i ssue of whether the district
court commtted reversible error when it refused to submt Papa
John’s proposed special jury interrogatories on the essential
Lanham Act el enents of materiality and injury. See supra note 2.
However, given our clear precedent that once a case is submtted to
the jury via special interrogatories, “the judge nust submt all
material issues raised by the pleadings and the evidence,” the
correctness of the district court’s refusal to submt instructions
on these two essential issues is doubtful. Simenv. S S Kresge
Co., 566 F.2d 551, (5th Cr. 1978); see also Huddleston v. Hernan
& MaclLean, 640 F.2d 534 (5th Gr. 1981), aff’'din part and rev'd in
part on other grounds, 459 U S. 375 (1983); Nance v. Qlf Gl

Corp., 817 F.2d 1176, 1180-81 (5th Cr. 1987); 9A Wight and
M Il er, Federal Practice and Procedure 8§ 2506 173-79 (1995)(stating
that “all material factual 1issues should be covered by the

gquestions submtted to enable a verdict to be rendered on the
entire dispute on the basis of the jury' s response”).
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In sum we hold that the slogan “Better Ingredients. Better
Pizza.” standing alone is not an objectifiable statenent of fact
upon whi ch consunmers would be justified in relying. Thus, it does
not constitute a false or msleading statenent of fact actionable
under section 43(a) of the Lanham Act.

Additionally, while the sl ogan, when appearing in the context
of sone of the post-May 1997 conparative adverti sing--specifically,
t he sauce and dough canpai gns--was gi ven objectifiabl e neani ng and
t hus becane m sleading and actionable, Pizza Hut has failed to
adduce sufficient evidence establishing that the m sleading facts
conveyed by the slogan were material to the consuners to which it
was directed. Thus, Pizza Hut failed to produce evidence of a
Lanham Act violation, and the district court erred in denying Papa
John’s notion for judgnent as a matter of |aw

Therefore, the judgnent of the district court denying Papa
John’s notion for judgnent as a matter of law is REVERSED, the
final judgnent of the district court is VACATED, and the case is

REMANDED for entry of judgnent for Papa John’s.

Additionally, we note that the district court erred in
requi ring Papa John’s to nodify the Carney ads and the taste test
ads. The Carney ads were renoved fromthe jury’s consi deration by
Pizza Hut, and the jury expressly concluded that the taste test ads
were not actionable under section 43(a) of the Lanham Act. Thus,
the district court, |acking the necessary factual predicate, abused
its discretion in ordering Papa John’s to nodify these ads.
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REVERSED, VACATED, and
REMANDED with i nstructions.



