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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore SM TH, BARKSDALE and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

The central issue of this appeal is whether a subcontractor
has a cause of action against a contractor's surety for alleged
del ays in paynent under Texas state |law. Because Texas does not
recogni ze such a claim we affirm

FACTUAL AND PROCEDURAL BACKGROUND

This controversy has its genesis in a construction project at
t he Naval Reserve Readi ness Center in Houston. Menendez, Donnell
& Associ ates ("Menendez") contracted with the United States to nake
certain inprovenents to the facility. Menendez subcontracted with
appel l ant Tacon Mechani cal Contractors, Inc. ("Tacon") for |abor

and material s. In turn, Tacon subcontracted with appellant The



VWal sh & Al bert Conpany ("Walsh") for sheetnetal ductwork. In
accordance with the MIler Act, Menendez obtained a paynent bond
froma surety, appellee Aetna Casualty and Surety Co. ("Aetna").
See 40 U.S.C. §§ 270a-270d (1993).

When Menendez failed to nmake pronpt paynent, Tacon and WAl sh
made a claim for paynent with the surety Aetna. Wen Aetna was
tardy in making paynment on the bond, Tacon and WAl sh each filed
suit in district court as provided under the MIller Act. 40 U S.C
§ 270b(b). These suits were |ater consolidated into this action.
In addition to MIler Act clains for paynent on the bond, Tacon and
Wal sh also sued Aetna for various state |aw causes of action
arising from Aetna's alleged bad faith in handling the dispute.
Specifically, Tacon alleged breach of a common |aw duty of good
faith and fair dealing, violation of article 21.21 of the Texas
| nsurance Code, ! vexatious failure to pay the MIler Act claim and
tortious interference with business relations. Walsh also raised
the good faith and fair dealing and |Insurance Code viol ations.

Foll ow ng a hearing on Septenber 9, 1993, the district court
ordered Aetna to pay the MIller Act clains; Aetna eventually

conplied.? Following the elimnation of the MIller Act clains,

The Texas | nsurance Code prohibits unfair claimsettlenent
practices including failure to adopt and inpl enent reasonabl e
standards for pronpt investigation of clainms and not attenpting
in good faith to effectuate pronpt settlenent. Tex.Ins.Code Ann.
art. 21.21-2, 88 2(b)(3), (4) (West Supp.1995).

2The record reflects that at the Septenber 9, 1993 heari ng,
t he exact amount of the MIler Act clains was undeterm ned.
However, it was undi sputed that Aetna owed at |east $167, 000.
The district court, reducing the sumfor margin of error, ordered
Aetna to pay at |east $140,000 by September 13, 1993. On
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Aetna noved for summary judgnent on the state law clains on two
i ndependent grounds: (1) federal preenption of state | aw cl ai ns by
the MIler Act; and (2) the absence of Texas state | aw causes of
action for a surety's "bad faith" handling of a claim The
district court granted partial summary judgnent on all the state
| aw claims on both grounds. 860 F.Supp. 385, 389 (S.D. Tex.1994).
Foll ow ng final judgnent disposing of all remaining issues, Tacon
& Wal sh appeal asserting that the district court erred in
dism ssing their state | aw cl ai ns.
STATE LAW BAD FAI TH CLAI M5

Because the district court dismssed the state |law bad faith
clains by way of sunmary judgnent, we review its decision de novo
under well -established standards. See Celotex Corp. v. Catrett,
477 U.S. 317, 323-24, 106 S.C. 2548, 2552-53, 91 L.Ed.2d 265
(1986); Sterling Property Managenent, Inc. v. Texas Conmerce Bank,
Nat'l Ass'n, 32 F.3d 964, 966 (5th Cr.1994).

The district court rendered a take not hing judgnment for Aetna
on each of the state law clainms because Texas |aw does not
recogni ze a cause of action for a surety's failure to pronptly pay
a claim Recent authority fromthe Texas Suprene Court nmakes cl ear
the correctness of the district court's decision. In G eat
American Insurance Co. v. North Austin Municipal Utility D strict
No. 1, 1995 W 358834, at *1, --- SSW2d ----, ---- (Tex. June 15,

1995), the Texas Suprene Court specifically held that "there is no

Novenber 15, 1993, Aetna paid $186,915.92 on the Ml ler Act
clainms, |leaving a disputed bal ance of $7,850.92 at the tinme of
partial summary judgnent.



comon | aw duty of good faith and fair dealing between [a] surety
and [a] bond obligee." Likewi se, the court held that given the
uni que character of suretyship, a surety has no liability to an
obligee under article 21.21 of the Texas I nsurance Code. 1d. at
*9, --- S.W2d at ----. These two explicit holdings dictate our
conclusion that the district court was correct in concluding that
appel l ants' common | aw bad faith and I nsurance Code cl ains are not
avai | abl e under Texas | aw.?3

Tacon maintains, however, that Geat American does not
di spose of its vexatious failure to pay or tortious interference
clains.* It contends that these clains are separate and distinct
fromthe conmmon | aw and statutory bad faith clains. W disagree.
There is no authority for the existence of a vexatious failure to
pay cause of action in Texas. Any such allegation is clearly
subsuned i nto the hol ding of G eat Anerican that no conmmon | aw duty
of good faith and fair dealing exists between a surety and obl i gee.

Wi | e Texas does recognize a tortious interference cause of
action, see Holloway v. Skinner, 898 S.W2d 793, 794-95 (Tex. 1995),
we agree with the district court that, in this case, Tacon's claim

is not distinct fromits bad faith claim Tacon admtted in oral

3ln reaching its conclusion on the absence of a common | aw
duty of good faith and fair dealing, the Texas Suprene Court
cited approvingly the district court's published opinion. G eat
Anerican, 1995 WL 358834, *4, --- S.W2d at ---- (citing Tacon
Mechani cal Contractors, Inc. v. Aetna Casualty & Sur. Co., 860
F. Supp. 385, 388 (S.D. Tex.1994)). This confirnms the validity of
the district court's approach to this issue.

“Wal sh' s conpl ai nt does not specifically contain allegations
of vexatious failure to pay or tortious interference.
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argunent that there is no Texas authority applying a tortious
interference claim in a surety context. Tacon's tortious
interference claimis based upon the sane factual allegation that
Aetna was slow to pay on the surety bond and due to this del ay
Tacon's relationship with other subcontractors deteriorated. This
is no nore than a restatenent of the bad faith claim Under Texas
law, an attenpt such as this to fracture one cause of action into
three or four by massaging the labels and |anguage 1is
inperm ssible. Ross v. Arkwight Mut. Ins. Co., 892 S.W2d 119,
133 (Tex. App. —Houston [14th Dist.] 1994, no wit); cf. Sledge v.
Al sup, 759 S.W2d 1, 2 (Tex. App. —El Paso 1988, no wit). Likew se,
our own federal summary judgnent procedure requires us to pierce
t hrough the pleadings and their adroit craftsmanship to reach the
substance of the claim See Matsushita Elec. Indus. Co. v. Zenith
Radi o Corp., 475 U. S. 574, 587, 106 S.Ct. 1348, 1356, 89 L.Ed.2d
538 (1986); Professional Managers, Inc. v. Fawer, Brian, Hardy &
Zat zkis, 799 F.2d 218, 222-23 (5th Cr.1986); see also United
Nat'l Ins. Co. v. Tunnel, Inc., 988 F.2d 351, 354 (2d Cir.1993).
We conclude, as did the district court, that Tacon's tortious
interference claim at its core, nerely reiterates the bad faith
claim As a result, the district court did not err in granting
summary judgnent for Aetna on each of the state |aw clains.
ATTORNEY' S FEES

In the wake of the disintegration of its state |aw clains,

Tacon ganely contends that Aetna's all eged vexatious failure to pay

can still provide the basis for attorneys' fees. Specifically,



Tacon argues that because there are "fact issues" surrounding
Aetna's bad faith, summary judgnent was i nappropriate. The
resol ution of Tacon's claimrequires a proper understandi ng of the
award of attorneys' fees stemmng froma MIler Act claimand the
appropriate standard of review

The Suprenme Court specifically addressed the availability of
attorneys' fees in the context of the MIler Act in F.D. R ch Co.
v. United States ex rel. Industrial Lunber Co., 417 U S. 116, 94
S.C. 2157, 40 L.Ed.2d 703 (1974). Under the Anerican Rule,
attorneys fees are not generally recoverable in the absence of
statute or contract. F.D. Rich, 417 U S. at 129, 94 S.Ct. at 2165.
Characterizing MIler Act suits as "plain and sinple commercia
litigation," the Court refused to obviate the Anerican Rule and
held that the M|l er Act does not specifically provide for an award
of attorneys' fees. ld. at 130-31, 94 S. . at 2165-66; see
United States ex rel. Howell Crane Serv. v. U S. Fidelity & Guar
Co., 861 F.2d 110, 112 (5th G r.1988).

The Court noted, however, that as one of the | ong-recogni zed
exceptions to the general rule, a district court may award
attorneys' fees to a successful party "when his opponent has acted
in bad faith, vexatiously, wantonly, or for oppressive reasons."”
F.D. Rich, 417 U S at 129, 94 S. (. at 2165. Critical to an
under st andi ng of this exception is that an award of attorneys' fees
under this exception stens fromthe district court's inherent power
to sanction abusive and egregious behavior by a Ilitigant by

awar di ng attorneys' fees, not fromany substantive provision of the



MIler Act. United States ex rel. Treat Bros. Co. v. Fidelity &
Deposit Co., 986 F.2d 1110, 1120 (7th G r.1993); United States ex
rel. CJ.C, Inc. v. Western States Mechanical Contractors, Inc.
834 F.2d 1533, 1543 (10th G r.1987); see Chanbers v. NASCO 1Inc.,
501 U. S 32, 45-46, 111 S. C. 2123, 2133, 115 L.Ed.2d 27 (1991).
While the district court may sanction a party in a MIller Act case
under its inherent authority, the decision is solely within the
di scretion of the district court. Fidelity, 986 F.2d at 1120.
In this case, the district court, in the exercise of its
di scretion, chose not to sanction Aetna by awardi ng attorneys' fees
to Tacon. The district court noted that while Aetna should have
paid the clainms nore quickly, its conduct did not warrant an award
of attorneys' fees. Wile the rationale for the district court's
denial of attorneys' fees is contained in its opinion on summary
judgnent, it is clear tothis Court that we reviewits decision not
to exercise its inherent power to sanction under an
abuse-of -di scretion standard. See Chanbers, 501 U S. at 55, 111
S.C. at 2138 ("W review a court's inposition of sanctions under
its inherent power for abuse of discretion."); Elliott v. Tilton,
1995 W. 513324, *4, --- F.3d ----, ---- (5th Gr. Sept. 15, 1995);
Fidelity, 986 F.2d at 1119. OQur review of the record reflects no
abuse of discretion.
CONCLUSI ON

The district court properly granted sunmary judgnment because

Texas | aw does not recognize a tort-based cause of action for a

surety's failure to pronptly pay a claim G ven our holding, we



need not address and express no opinion with respect to the
district court's alternative conclusion on federal preenption.
Additionally, we find no abuse of discretion in the court's
decision not to sanction Aetna by awarding attorneys' fees. The

district court's judgnment is AFFI RVED



