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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before PCOLI TZ, Chief Judge, KING and GARWOOD, Circuit Judges.

POLI TZ, Chief Judge:

Richard H Barker 1V, Esq. appeals the district court's
i nherent power assessnment of personal sanctions totaling $38, 770. 94
for the tardy filing of supplenental answers to interrogatories,
143 F.R O 648. Finding an abuse of discretion, we reverse.

Backgr ound

The instant dispute arises out of a personal injury |awsuit
filed by Barker for the plaintiff Shelby Reed. The case was
referred to Barker by Ron Menville, an out-of-town attorney. Reed
filed the <conplaint and routinely handled interrogatories
propounded by the defendant. Menvill e engaged John G bson, an
attorney in Reed's honetown of Monticell o, Arkansas, to assi st Reed
i n understandi ng and answering the interrogatories. Contrary to
t he factual scenario Reed told Barker, as reflected in the initial
answers to interrogatories, Reed actually had been treated by over
100 doctors for job-related injuries and he had sued at |east ten
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former enployers, collecting over $150,000 in settlenents.

The truth energed at a deposition of Reed taken by |owa
Mari ne's counsel. That deposition was scheduled after defense
counsel amassed critical information, aided by Barker who routinely
had secured and furnished Reed's witten consent for defense
counsel to get material records. The information thus secured by
def ense counsel was supplenented by data about prior clains
ot herwi se avail able to the defendant and its insurer. During the
course of the deposition in April 1991, when confronted wth
specifics, Reed admtted to a significant nunber of undiscl osed
prior injuries and | awsuits that the defendant had uncovered. At
t he concl usi on of the deposition, counsel for | owa Marine requested
"that the answers to defendant's Interrogatories be updated and be
nmore accurate please." Barker imrediately responded "Certainly."

After the deposition, Barker asked Reed why he previously had
not reveal ed the prior injury/claiminformation, and he asked about
any other om ssions. Reed responded that Menville had told him
that previous injuries would not preclude recovery in this case, a
statenent he understood as advising that such injuries were
irrel evant. Reed assured Barker, however, that during the
deposition he had been forthright about all of his earlier
om ssions. Barker pronptly tel ephoned Menville who confirned the
subst ance of Reed's explanation. Thereafter, believing Reed had no
additional relevant information beyond that admtted at the
deposition, of which the defendant obviously was aware, Barker did

not file supplenental answers until August 1991 when he did so in



response to lowa Marine's Mtion to Conpel. The responses then
made were based on data devel oped during the deposition and taken
from defendant's notion for summary judgnent. Al of this
information was in the defendant's possession before filing the
notion to conpel. The case routinely proceeded to trial.?

At conclusion of the trial, during which Reed's credibility
obviously was a major issue, the jury found for the defendants.
lowa Marine then sought sanctions totaling over $60, 000,
conplaining of Barker's bad faith and dilatory response to its
request for supplenental answers to the interrogatories. After two
hearings the district court found no Fed. R G v.P. 11 violation and
no 28 U.S.C. §8 1927 violation of the prohibition agai nst vexati ous
litigation. Exercising its inherent power, however, it levied
sanctions in the anount of $38, 770. 64 agai nst Barker personally for
ostensible bad faith violations of Fed. RCv.P. 26(e)(2) & (3).2
Both parties tinely appeal, Barker seeking relief from judgnent,
| owa Marine seeking the entire anount of its sanctions claim

Anal ysi s
W review the inposition of sanctions for an abuse of

discretion.® In this analysis we are mndful that a "district

1 owa Marine sought summary judgnent on all issues. The
court granted sunmary judgnent on the maintenance and cure cl ains
but denied it as to the rest of Reed's clains, referring those to
trial.

2The applicable version of Rule 26(e) is the text as anended
in 1987. The nost recent anendnents to Rule 26 were not in
effect for the relevant period herein.

3Nat i onal Hockey League v. Metropolitan Hockey C ub, 427
US 639, 96 S.Ct. 2778, 49 L.Ed.2d 747 (1976); Batson v. Neal
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court necessarily would abuse its discretion if it inposed
sanctions based upon an erroneous view of the law or a clearly
erroneous assessnment of the evidence."* W are mndful that the
threshol d for the use of inherent power sanctions is high. |ndeed,
the Suprenme Court has cautioned that "[b]ecause of their very
potency, inherent powers nust be exercised with restraint and
di scretion."®> W find the mandated restraint |acking herein.

In a nutshell, the district court found that "Barker acted in
bad faith in his failure to supplenent his responses to
interrogatories for three and one-half nonths after agreeing to do
so, and after having learned of the facts that activated his duty
to do so." Barker insists that he did not violate Rule 26(e) or
act in bad faith.

Rul e 26(e) Violations

Fed. R Cv. P. 26(e)(2) requi res counsel to suppl enent
seasonabl y any di scovery response "if the party obtains information
upon the basis of which (A the party knows that the response was
incorrect when made, or (B) the party knows that the response
t hough correct when nade is no |longer true and the circunstances
are such that a failure to anend the response is in substance a
knowi ng conceal nent." Rule 26(e)(3) states that "[a] duty to

suppl enment responses nmay be inposed by ... agreenent of the

Spice Assoc., 805 F.2d 546 (5th Cr.1986).

“Smth v. Qur Lady of the Lake Hosp., Inc., 960 F.2d 439,
444 (5th Cr.1992).

SChanbers v. Nasco, Inc., 501 US 32, ---- - ----, 111
S.C. 2123, 2132-33, 115 L.Ed.2d 27 (1991).
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parties."” Barker earnestly maintains that he did not violate
ei ther provision of this Rule.

Nei t her subpart of Rule 26(e)(2) requires a party to anend
unl ess one obtains information reflecting that a prior response is
incorrect. The 1993 recasting of Rule 26(e) nakes clear that a
party has a duty to supplenent discovery responses only if the
addi tional information has not otherwi se been made known to the
ot her parties during the discovery process.® There is nothing in
the | anguage or history of the controlling version of Rule 26(e)
which mlitates in favor of a contrary conclusion.” Therefore, to
establish that Barker violated Rule 26(e) and that the sanctions
were warranted and wthin the district court's sound discretion,
lowa Marine had to show. (1) Barker actually was aware that his
client's discovery responses were incorrect, and (2) he did not
seasonably inform (3) an unknowi ng lowa Marine. No such show ng

was nmade. The reason is apparent; none could be nade herein.?

While the term"party" includes both client and attorney,
the duty to anmend only binds individuals who becone aware of
errors in previous discovery responses. Here, although Reed knew
of the facts in question and concealed them Barker did not. See

Chanbers, 501 U S. at ----, 111 S . Ct. at 2133 ("if a court finds
"that fraud has been practiced upon it, or that the very tenple
of justice has been defiled,' it may assess attorney's fees

agai nst the responsible party ") (enphasis added). W do not
address the appropriateness of sanctions agai nst Reed or Reed's
out-of-state attorneys. W nerely find sanme i nappropriate as to
Bar ker .

'See Fed. R Civ.P. 26(e)(2) (1993). Cf. Wight & Mller 8§
2049 at 324 ("not under a duty to anend his responses ... [if]
the change in conditions that has nmade his answer no | onger
accurate is known to his opponent").

8 ndeed suppl enental responses herein, in light of Reed's
deposition adm ssions, mght largely be viewed as a duplicative,
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The record contains no support for any suggestion that Barker
becane aware of Reed's "inaccuracies" prior to Reed s adm ssions
during his deposition. Thereafter Barker obviously knew that the
original interrogatories were inaccurate, but so did defense
counsel who actually knew that before, at |least in ngjor part. As
to Barker's know edge after the deposition, Reed offered an
explanation for his previous om ssions which were confirned by
forwarding counsel, and Reed assured Barker that he had now
provi ded I owa Marine with conpl ete and correct information. Barker
attests that he believed these representations until he received
| owa Marine's summary judgnent notion and its further disclosing of
Reed' s di shonesty. Thus, for the period prior to lowa Marine's
July 1991 sunmary judgnent notion, there is no evidence whatever
that Barker wthheld anything he knew in violation of Rule
26(e)(2). Neither is there any suggestion that at any point after
the filing of the summary judgnent notion Barker becane aware of
further om ssions which he would have been obliged to reveal to
| owa Mari ne. In sum the district court's sanctions order was
based on an erroneous view of the l|law and, under the correct
construction of Rule 26(e)(2), there is insufficient evidence to
support that order. Accordingly, the district court's inposition
of sanctions was an abuse of the court's discretion.

lowa Marine points to Barker's post-deposition 26(e)(3)
agreenent to supplenent his initial interrogatory responses.

Nei ther Barker's imrediate response of "certainly" to defense

wast ef ul exerci se.



counsel 's request for supplenentation, nor the perm ssive terns of
Rul e 26(e)(3) support lowa Marine's suggestion that Barker agreed
to reveal nore than he learned from the deposition and his
post -deposition discussion with Reed and referring Arkansas
counsel

Qur reading of Rule 26(e)(2) and (3) is consistent wth the
Rul e' s basi c purpose of preventing prejudice and surprise,® neither
of which occurred in the case at bar. There is no evidence that at
any point in these proceedi ngs Barker was aware of any information
which Towa Marine did not al ready possess. By the tine of Reed's
deposition, lowa Marine knew nost of the information in question.
Def ense counsel knew far nore than Barker did. The renmai nder of
the i nformati on for which Barker was sanctioned for del aying was in
| owa Marine's hands by the tine of its July 1991 summary judgnent
nmoti on and notion to conpel, nonths before trial. On these facts,
the defendant could not have been caught unprepared due to any
delay by Barker. There manifestly was no prejudice or surprise.
The purposes of Rule 26(e) were not frustrated by Barker's conduct.

One final note: at direction of referring counsel Menville,
John G bson, an Arkansas attorney, assisted Reed in witing the
answers to the interrogatories and forwarded them to Barker for
typing in proper formand filing. Barker nerely sent a copy of the
interrogatories to Reed through G bson, asking that they nake

certain that the interrogatories were fully answered. He then

%Hal pern v. John Menville Sales Corp., 737 F.2d 462 (5th
Cir.1984) (standard under Rule 26(e) is whether the party was
"prejudicially surprised").



typed and distributed the responses. The preparation of the
substance of the answers to the interrogatories was entrusted by
the original forwarding attorney, who actually tried the case, to
an attorney other than Barker. Barker did not act unreasonably in
relying on Menville and G bson and their investigation of Reed's
clains. W previously have held that "an attorney receiving a case
fromanother attorney is entitled to place sone reliance upon that
[referring] attorney's investigation." That proposition holds
doubly true in the instant case.

Finally, the district court's order inplies that Barker had
a further duty to investigate Reed once he was put on notice that
his client had been |l ess than forthcom ng. There is, of course, a
Rule 11 duty to investigate, which attaches on signature of a
pl eading. The district court rightly recognized that this duty is
limted to pleadings and explicitly rejected Rule 11 as the basis
for sanctioning Barker. Neither the district court nor |owa Mari ne
cites any authority for the proposition that Rule 26(e) creates a
new and greater duty to investigate. W are aware of none.

Capsul ating, Reed gave an untruthful version of his nedical
and litigation history both to Barker and to I|Iowa Marine. At
deposition, Reed admtted to untruths in his interrogatory answers
but gave Barker an explanation for sane which was confirnmed by
forwardi ng counsel. \Wile we obviously woul d encourage Barker to
do nore next tinme in instances such as here presented, including

wthdrawing from the case, we are not prepared to create out of

°Qur Lady of the Lake, 960 F.2d at 446.
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whol e cloth an expansive Rule 26 duty to investigate and, ex post
facto, sanction Barker thereunder. We therefore conclude that
under the relevant and controlling rubrics, Barker's conduct did
not warrant the inposition of sanctions.

The judgnent of the district court is REVERSED



