IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10245

PAR M CROSYSTEMS, | NC.
Pl ai ntiff-Appellant,
vVer sus
Pl NNACLE DEVELOPMENT CORP., ET AL.,
Def endant s,
and
ROBERT S. JOHNSQON,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas, Dallas
(3:93-CV-2114-D)

Decenber 30, 1996
Before JOLLY, JONES, and PARKER, Circuit Judges.
PER CURI AM ~
Thi s appeal presents two questions: (1) whether the district
court erred in granting summary judgnent in favor of Robert S.
Johnson (“Johnson”) on all clainms of copyright infringenent alleged

by PAR M crosystens, Inc. (“PAR’); and (2) whether the district

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



court abused its discretion in refusing to consider new evidence
presented by PARin its notion to reconsider the grant of summary
j udgnent . After reviewing the record, studying the briefs, and
considering the argunents presented to this court, we conclude
that, under the particular circunstances of this case, the district
court abused its discretion in refusing to consider the new
evidence and argunents presented by PAR in its notion to
reconsi der.

PAR filed its conplaint against Johnson, Data National
Corporation (“DNC") and Pi nnacl e Devel opnent Cor poration
(“Pinnacle”) alleging copyright infringenent and various state | aw
tort clainms resulting from the alleged wongful copying of a
conputer software program?! Johnson, Pinnacle and DNC noved for
summary judgnent contending that PAR s clains were barred by the
running of the applicable three-year statute of l[imtations. In
response, PAR argued only that the clains should not be barred,
based on the di scovery rule, because the statute of limtations did
not begin running until they conclusively determned that a claim
existed, instead of the earlier date, alleged by the defendants,
when PAR first becane aware of the facts giving rise to the claim

The district court granted the notion for summary judgnent and

!PAR and Data National Corporation have entered into a
settl enment agreenent.



di smssed the conplaint.? Under our earlier cases, a cause of
action for copyright infringenent arises when a party has know edge
of the violation or notice of facts that, in the exercise of due

diligence, would have | ed to such know edge. Jensen v. Snellings,

841 F. 2d 600 (5th Cir. 1988). Thus, the district court did not err
indetermning that the statute of limtations began running at the
ti me--over three years before commencenent of this action--that PAR
becane aware of the simlarities between the two software prograns;
therefore, the grant of summary judgnent on this ground for al
clains accruing three years before the filing of the conplaint was
not erroneous.

After summary judgnent was granted, PAR filed a notion for
reconsi deration arguing that the entire conplaint should not have
been di sm ssed. |In support of this notion, PAR contended that the
infringenment was a continuing activity, that there were separate
acts of infringenent occurring within the limtations period and
that the clainms against Pinnacle could not be barred because the
conpany was fornmed | ess than three years prior to the filing of the
conplaint. PAR offered evidence, although its admssibility was
di sputed, of tinely additional acts of infringenment. The district

court concluded that PAR had “reserved” this evidence and argunent,

2The district court also granted sumary judgnent as to the
state law clains. PAR does not appeal that ruling.



inspite of the fact that it could have been fully presented at the
time the notion for summary judgnent was deci ded. The court
refused to consider the evidence offered in support of the notion
for reconsideration except to rule that Pinnacle s corporate non-
exi stence at the tinme in question prevented the conmencenent of the
running of the statute of limtations as to it.3 The court
therefore reinstated the conplaint as to Pinnacle only.

We review the refusal of a district court to consider new
evi dence presented on a notion for reconsideration under Federal
Rule of Gvil Procedure 59(e) for abuse of discretion. Fields v.

Gty of South Houston, Texas, 922 F.2d 1183, 1188 (5th Cr. 1991).

When deci di ng whet her to consi der new evidence in connection with
a Rule 59(e) notion, district courts should consider the foll ow ng
factors: (1) the reasons for the party’s default in presenting the
evidence earlier; (2) the inportance of the evidence to the party’s
case; (3) the availability of the evidence at the tinme of the
response to the notion for sunmary judgnent; and (4) the |ikelihood
that the defendants will suffer unfair prejudice if the case is

r eopened. Lavespere v. N agara Machine & Tool Wrks, Inc., 910

F.2d 167, 174 (5th Cr. 1990). Here the matter is very close

especi al | y because nuch of the blanme for the plaintiff-non-novant’s

3Thi s appeal is before the court by virtue of Federal Rul e of
Cvil Procedure Rule 54(b) judgnment. PAR s clai magainst Pinnacle
remai ns before the district court.



current predicanent nust be placed on its own failings. W
concl ude, however, that, inthe |ight of all the circunstances, the
district court abused its discretion in not considering the
evi dence and argunents offered by PAR There was a clear error in

the application of the | aw because each act of infringenent gives

rise to a separate cause of action. Mkewdwe Pub. Co. v. Johnson,
37 F.3d 180, 182 (5th Gr. 1994). Thus, the assignnent of a single
accrual date to all of PAR s copyright clains was error. Although
as we have noted, this error is attributable largely to the failure
of the parties to address this issue at the summary j udgnent stage,
neverthel ess, the |l egal error occurred, and the error significantly
i npacted the rights of the plaintiff. Furthernore, the conplaint
has not been dism ssed against Pinnacle and this action wll
proceed in any event. Therefore, the unfair prejudice resulting
from reconsideration is mnimal wth respect to the defendant
Johnson. We therefore conclude that the district court shoul d have
consi dered PAR s evidence and argunents offered in support of the
notion for reconsideration.

We therefore REVERSE the judgnent of the district court and
REMAND this action for further proceedings not inconsistent with
t hi s opinion.

REVERSED and REMANDED



