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Appeal fromthe United States District Court
for the Southern District of Texas

April 5, 1996
Before KING W ENER, and BENAVIDES, Circuit Judges.

PER CURI AM *

Houst on Nort hwest Medical Center (the "Hospital") appeals
the order denying its notion to stay the action brought by the
appel |l ees pending arbitration. For the reasons assigned, we

vacat e and renand.

FACTUAL AND PROCEDURAL BACKGROUND

On Cctober 4, 1984, EEOC Conmi ssioner Fred W Alvarez filed
an adm nistrative charge of discrimnation against the Hospital.
The resulting investigation culmnated in a decision by the EECC
finding reasonabl e cause to believe that certain allegations in
the charge were true.

The EEOC entered into a conciliation agreenent (the
"Agreenent") with the Hospital on May 25, 1990. The Agreenent
was intended to remain in effect for three years. It contained
two primary conponents: affirmative action and reporting
requi renents, and procedures for evaluating individual clainms of
di sparate treatnent and i npl enenting appropriate renedies if the

claimants net the specified criteria. The section of the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Agreenent that outlined the individual clainms procedure included
an arbitration clause providing that, "[i]f any dispute arises
bet ween the Conpany and the Commi ssion in determning the
validity of a claim an independent Arbitrator shall nake the
final and bi ndi ng determ nation."

The Agreenent al so contained a separate section addressing
di spute resolution. The dispute resolution section began with a
subsection stating, "[i]f any dispute arises between the Conpany
and the Commssion . . . the Arbitrator(s) shall nake the final
bi ndi ng determ nation by reference to the standards of review set
forth herein." The dispute resolution section went on in another
subsection to provide that "[i]t is expressly agreed that if
either party concludes that this Agreenent has been materially
breached, that party may bring an action in the appropriate
federal court to specifically enforce this Agreenent." This
provi sion was followed by a series of conditions, including
comuni cation of a notice of nonconpliance by the party all eging
breach of the Agreenent to the other party and attenpted di spute
resol ution through "discussion, conference, investigation,

correspondence, and other appropriate neans," which were required
to be satisfied before either party could bring suit on the
Agr eenent .

Pursuant to the ternms of the Agreenent, the Hospita
identified 2,887 nenbers of the aggrieved class covered by the
Commi ssioner's charge, mailed notices to themexplaining their

ri ghts under the Agreenent, and provided the EECC with



i nformati on on each class nenber. O this group, 369 persons
filed clains under the Agreenent. In June 1994, the EECC

concl uded that the Hospital had breached the Agreenent and
responded by issuing Notices of Right to Sue to the class nenbers
previously naned by the Hospital.

On July 1, 1994, Catalina Garcia, who had previously
recei ved notice that she was part of the aggrieved cl ass under
the Comm ssioner's charge and had filed a claimunder the
Agreenent, filed a conplaint in federal district court alleging
that the Hospital had discrimnated against her and a cl ass of
simlarly situated persons in violation of Title VII, 42 U S.C. 8§
2000e et seq., and 42 U.S.C. § 1981. Two nonths later, Garcia
anended the conplaint to include Donna R Brown, Jacqueline R
G bson, and Agnes L. Manning as naned plaintiffs. She later
anended her conplaint a second tinme to include a breach of
contract clai mbased upon the Agreenent.

The Hospital filed a notion to stay the litigation pending
arbitration pursuant to 8 3 of the Federal Arbitration Act, 9
US C 81et seq. Wthout addressing its nerits, the district
court denied the nmotion.! Upon several notions by the Hospital,
the district court subsequently consolidated the actions of al
i ndi vi dual s who had brought racial and national origin

discrimnation clains against the Hospital (collectively

L The district court |later stated, "It's not that | don't
think it's nmeritorious; it's that | can't determ ne whet her or
not it's nmeritorious under the circunstances, at this point
anyway. "



"appell ees") with the action by Garcia, Brown, G bson, and
Manni ng desi gnated as | ead case.

Prior to consolidation, Garcia, Brown, G bson, and Manni ng
had noved for class certification, and class certification
hearings were held in Novenber 1994. |In spite of the Hospital's
opposition to class certification, the court certified three
classes of plaintiffs: African-Anmericans and H spanics denied
enpl oynent, African-Anericans and H spani cs deni ed pronotions,
and African-Anericans term nated all egedly because of their race.
The certified classes were broader than the class covered by the
Agreenent, because, in addition to those covered by the
Agreenent, the certified classes included persons denied
pronoti ons and persons deni ed enploynent or termnated after the
Agreenent becane effective on July 26, 1990.

The Hospital renewed its notion for a stay pending
arbitration. The court denied the notion, and the Hospital

timely appeal ed.

1. ANALYSIS

The district court's order denying the Hospital's notion to
stay litigation of this action pending arbitration consisted of
one sentence and contai ned no factual conclusions or |egal
anal ysis. As such, the order is effectively unrevi ewabl e.
Wt hout expressing any opinion as to the proper resolution of the

Hospital's notion, we vacate the district court's order and



remand with instructions to reconsider and provi de detail ed
reasons for whatever conclusion the court ultimtely reaches.

In order to be reviewable, the district court's ruling on
the Hospital's notion to stay nust address two prinmary issues.
First, it nmust determne arbitrability, i.e., the scope of the
Agreenment and whether its arbitration provisions bind any of the
class nmenbers with respect to their contractual or statutory
clains. Second, the court nust address the appellees' argunent
that the arbitration provisions of the Agreenent did not survive
the Agreenent's term nation

A.  Scope of the Agreenent

Resol ution of the Hospital's notion will require a detail ed
series of conclusions relating to the scope of the Agreenent and
the nmeaning and effect of its dispute resolution provisions.

Under the FAA, the scope of the Agreenent is governed by
state contract law to the extent that the applicable state
contract |aw does not treat arbitration agreenents any

differently than other contracts. See Perry v. Thomas, 482 U. S

483, 492 n.9 (1987); Progressive Cas. Ins. Co. v. CA

Reasegurado Naci onal De Venezuela, 991 F.2d 42, 46 (2nd Gr.

1993). "Whien deciding whether the parties agreed to arbitrate a
certain matter . . ., courts generally . . . should apply
ordinary state-law principles that govern the fornmation of

contracts." First Options of Chicago, Inc. v. Kaplan, 115 S. C

1920, 1924 (1995). In determning the scope and effect of the



Agreenent, the district court should anal yze the appell ees
contract and statutory clains i ndependently.
1. Contract clains

G ven that the Agreenent is a contract between the EEOCC and
the Hospital, any recovery on the part of the appellees under the
Agreenent will be predicated upon a determ nation that the
appel lees are third party beneficiaries of the contract. Under
Texas contract law, third party beneficiaries of a contract may
acquire no greater rights than the prom see under the contract.

See S & H Supply Co. v. Ham lton, 418 S.W2d 489, 493 (Tex.

1967). The third party beneficiary stands in the shoes of the

contracting party in seeking performance. United States v.

| ndustrial Crane & Mqg. Corp., 492 F.2d 772, 774 (5th Cr. 1974).

Thus, if the district court determ nes that any of the appellees
are third party beneficiaries of the Agreenent, then it nust
determ ne the scope of the EEOCC s rights under the Agreenent in
order to determ ne whether arbitration is a condition precedent
to the recovery of those appell ees under the Agreenent.

A determ nation of the arbitrability of the appellees’
clains under the Agreenent will require the resolution of a
nunber of subsidiary issues. First, the district court nust
determ ne the scope and effect of each of the arbitration
provisions in the Agreenent, bearing in mnd that it should avoid
interpreting any provision of the contract in a manner that

renders any ot her provision neaningless. See R & P Enterprises

10



v. LaGuarta, Gavrel, & Kirk, Inc., 596 S.W2d 517, 518-19 (Tex.
1980) .

Second, as noted above, the dispute resolution portion of
t he Agreenent contained a provision outlining the parties' rights
to sue for breach of the Agreenent. The district court nust
determ ne whether the EECC s right to sue for breach of the
Agreenent under this provision, as opposed to its obligation to
arbitrate under other provisions of the Agreenent, also
constitutes a right for the appellees to sue for breach of the

Agreenent as third party beneficiaries.

2. Statutory clains

I n determ ni ng whet her any of the appellees' statutory
clainms under Title VII and 8§ 1981 are arbitrable, the district
court should express its interpretation of the | anguage of 8§ 102
D of the Agreenent, which provides that

[t] his agreenent resolves all issues between the Conm ssion

and . . . [the Hospital] arising out of charge nunbers

064850084 and 064841059 as to acts and practices occurring

prior to the effective date of this agreenent.
The court should determne (1) whether any of the statutory
clainms constitute "issues between the Comm ssion" and the
Hospital arising out of the identified charges, and (2) whether

the Agreenent is |legally capable of binding the appellees with

respect to their attenpts to vindicate their statutory rights.

a. Title VI

11



In determning the | egal effect of the Agreenent on the
appellees' Title VIl clains, the court should bear in mnd that a
ripe Title VII action requires the filing of an admnistrative
charge of discrimnation wwth the EECC and a tinely claimin
federal district court once the EECC i ssues a Notice of Right to
Sue. See BARBARA L. SCHLEI & PAUL GROSSMAN, EMPLOYMENT DI SCRI M NATI ON LAW
1092-93 (2d ed. 1990). Before issuing a Notice of R ght to Sue,
the EEOC nust attenpt conciliation with the party agai nst whom
the charge is nmade. 29 C.F.R 8§ 1601.26 (1994). However, a
conciliation agreenent cannot bind the charging party unless the

charging party agrees to it. Flowers v. Local No. 6, Laborers

Int'l Union of North Anerica, 431 F.2d 205, 207 (7th Cr. 1970).

In this case, the charging party was the EEOCC Conm ssi oner
rather than a private party. The appellees' Title VII clains are
made pursuant to the Conmi ssioner's charge.? As such, the
district court nust determ ne whether any of the appellees are
restricted in bringing those clains by virtue of the arbitration
provisions in the Agreenent. Furthernore, the district court
must eval uate the appellees' right to sue (as distinguished from

being conpelled to arbitrate) in light of the provision in the

2 The EEOC s adm ni strative regul ations provide that,
"[w here the Conmm ssion has found reasonabl e cause to believe
that Title VIl . . . has been violated, has been unable to obtain
voluntary conpliance with Title VIl . . ., and where the
Comm ssion has decided not to bring a civil action against the
respondent, it will issue a notice of right to sue to . . . any
menber of the class" covered by the charge. 29 CF.R 8§
1601. 28(b) (1994).

12



di spute resolution section of the Agreenent that defines the

EECC s right to sue for breach of the Agreenent.

b. Section 1981
The district court nust al so determ ne whether any of the
appel l ees’ § 1981 clains are arbitrable under the Agreenent.
Section 1981 clains are not subject to the admnistrative

requi renents of Title VII. Johnson v. Railway Express Agency,

Inc. 421 U. S. 454, 460 (1975). Neverthel ess, sone courts have
held that 8 1981 clains fall within the anbit of arbitration

clauses in enploynent contracts. See, e.q., Wllians v. Katten,

Michin & Zavis, 837 F. Supp. 1430, 1436-37 (N.D. I11. 1993).

However, in such situations, the party who was forced to
arbitrate the § 1981 claimwas a party to the enpl oynent contract
in question, and this is not the case with the appell ees and the
Agr eenent .

Regardl ess of the district court's | egal conclusion on the
arbitrability of the appellees' § 1981 clains, the court wll
have discretion to stay the 8§ 1981 cl ai ns because the discovery
related to those clains will be virtually identical to that
necessary for the Title VII clainms and cl ai ns under the

Agreenment. In re Conplaint of Hornbeck Ofshore (1984) Corp.

981 F.2d 752, 755 (5th Cr. 1993).
Should the district court determne that any of the clains
in question, statutory or contractual, fall within the purview of

the arbitration provisions of the Agreenent, then it | acks

13



discretion to deny a stay pending arbitration as to those cl ains.

M dwest Mechani cal Contractors, Inc. v. Commonwealth Constr. Co.,

801 F.2d 748, 751 (5th GCr. 1986). Wen the issues in a case
fall within the scope of a witten arbitration agreenent, 8 3 of
the FAA mandates a stay of |egal proceedings. Hornbeck, 981 F.2d
at 754.

B. Survival of the arbitration cl ause

The appel l ees contend that the arbitration provisions of the
Agreenent no | onger have any | egal effect because they expired
along with the Agreenent in 1993. The court nust determ ne
whet her this issue--the continued |legal effect of the arbitration
clause after the termnation of the Agreenent--is a matter for
judicial resolution or resolution through arbitration. See First

Options; Prima Paint Corp. v. Flood & Conklin Mg. Co., 388 U.S.

395 (1967); Mesa Operating Ltd. Partnership v. Louisiana

Intrastate Gas Corp., 797 F.2d 238 (5th G r. 1986)

| f the court decides that the issue of whether the

arbitration provisions survived the termnation of the Agreenent
is a mtter for judicial resolution, then it may find an anal ysis
of case | aw surroundi ng expired coll ective bargai ning agreenents
to be a useful starting point in resolving the issue. 1In the
context of collective bargai ning agreenents, the Suprene Court
has held that "structural provisions relating to renedi es and

di spute resolution--for exanple, an arbitration provision--may in

sone cases survive in order to enforce duties arising under the

14



contract . . . . [The Court presunes] as a matter of contract
interpretation that the parties did not intend a pivotal dispute
resolution provision to termnate for all purposes upon the

expiration of the agreenent."” Litton Fin. Printing Div. v. NLRB

501 U. S. 190, 208 (1991). Rebutting this presunption that an
arbitration clause survives the term nation of the underlying
col l ective bargai ning agreenent requires either express rebuttal
or rebuttal by clear inplication fromthe | anguage of the

agreenent. Nolde Bros., Inc. v. Local No. 358, Bakery and

Confectionery Wirkers Union, 430 U S. 243, 255 (1977). |If the

court ultimately decides to resolve the issue of whether the
arbitration provisions survived the term nation of the Agreenent,
then it should determ ne whether presunptions simlar to those
that operate in interpreting collective bargaining agreenents
also apply in interpreting Title VII conciliation agreenents.
Because the EECC was a principal architect of the Agreenent,
the district court would be well advised to request the
subm ssion of an am cus brief fromthe EEOC establishing its
position on the questions of law at issue in the resolution of
the Hospital's notion to stay pending arbitration. To say the
| east, the court is entitled to the benefit of the EEOC s

consi dered views on those questions.

[11. CONCLUSI ON
For the reasons outlined above, we VACATE the district

court's order and REMAND with instructions to the district court
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to reconsider its order and provide |egal analysis and factual

conclusions sufficient to facilitate effective revi ew.
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