IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20014
Summary Cal endar

WLMER F. TREMBLE, JR ,

Pl ai ntiff-Appellant,
V.
CENERAL DYNAM CS | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H91- CV-2106)

(July 25, 1995)
Before KING JOLLY and JONES, Circuit Judges.
PER CURI AM *

Wlnmer F. Trenble, Jr., filed a conplaint alleging that his
enpl oyer, General Dynamcs, Inc., had term nated his enpl oynent
based upon his race in violation of Title VII of the Gvil Rights
Act of 1964. The district court dism ssed Trenble's case for
want of prosecution pursuant to Rule 4(j) of the Federal Rules of
Cvil Procedure, but later granted Trenble's notion for

reinstatenent. General Dynami cs then noved the court to

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



reconsider its order of reinstatenent and al so noved the court
for summary judgnent. The district court granted both of these
nmotions sinultaneously. In his brief on appeal, Trenble
addresses only the court's order reconsidering its order of

reinstatement. We affirmthat order.

|.  FACTUAL AND PROCEDURAL BACKGROUND

On January 20, 1992, the district court dism ssed Trenble's
conpl ai nt sua sponte and w thout prejudice due to a want of
prosecution pursuant to Rule 4(j) of the Federal Rules of Cvil
Procedure.! On Cctober 4, 1993 -- over twenty nonths after the
district court's dismssal under Rule 4(j) -- Trenble filed a
nmotion asking the district court to reinstate his case.
Specifically, Trenble infornmed the court via a sworn docunent
that his case had been dism ssed on January 1, 1993 and averred

that his failure to effect service upon the defendant within the

! Rule 4(j) has since been anended and redesignated as Rul e
4(m. The revised rule becane effective on Decenber 1, 1993.
Former Rule 4(j) states:

(j) Summons: Tine Limt for Service. If a
service of the summobns and conplaint is not nade upon a
defendant within 120 days after the filing of the
conplaint and the party on whose behalf such service
was required cannot show good cause why such service
was not made within that period, the action shall be
di sm ssed as to that defendant w thout prejudice upon
the court's owmn initiative with notice to such party or
upon noti on.

FED. R CVv. P. 4(j) (1992).



requi site 120 day period "was not intentional or the result of
conscious indifference but can be explained, in that Plaintiff's
attorney was disbarred and incarcerated.” There is no evidence
in the record that General Dynam cs was aware of Trenble's notion
to reinstate. On Decenber 12, 1993, the district court granted
Trenble's notion for reinstatenent, although it did not cite its
source of authority for doing so.

On June 28, 1994 -- nearly three years after Trenble had
filed his original conplaint -- General Dynam cs was served with
a summons notifying it of Trenble's suit. On August 19, 1994,
Ceneral Dynamcs filed a notion asking the district court to
reconsider its order of reinstatenent, asserting that
reinstatenment was untinely under Rule 60(b)(1) of the Federal
Rules of Civil Procedure or alternatively, that Rule 60(b)(6) did

not justify relief.? In addition, on the sane day that it filed

2 Rule 60(b) states in relevant part:

(b) M stakes; |nadvertence; Excusabl e Negl ect;
New y Di scovered Evidence; Fraud, etc. On notion and
upon such terns as are just, the court may relieve a
party or a party's legal representative froma fina
j udgnent, order, or proceeding for the follow ng
reasons: (1) m stake, inadvertence, surprise, or
excusabl e neglect; (2) newy discovered evidence which
by due diligence could not have been discovered in tinme
to nove for a new trial under Rule 59(b); (3) fraud
(whet her heretofore denom nated intrinsic or
extrinsic), msrepresentation, or other m sconduct of
an adverse party; (4) the judgnent is void; (5) the
j udgnent has been satisfied, released, or discharged,
or a prior judgnent upon which it is based has been
reversed or otherw se vacated, or it is no |onger
equi table that the judgnent shoul d have prospective
application; or (6) any other reason justifying relief
fromthe operation of the judgnment. The notion shal
be made within a reasonable tinme, and for reasons (1),

3



its notion for reconsideration, CGeneral Dynamcs filed a notion
for summary judgnent "subject to and without waiving its Mtion

for Reconsideration . Specifically, General Dynam cs
argued that it was entitled to summary judgnent both on the
merits and because the applicable statute of Iimtations had
expired. In support of its notion for sumrary judgnent, GCeneral
Dynam cs proffered several affidavits of enpl oyees which stated
that Trenble had been fired in accordance with standard conpany
procedures because of repeated disciplinary and performance

probl enms, not because of his race. Trenble never responded to
Ceneral Dynam cs' notion for sunmmary judgnent or its acconpanying
affidavit evidence.

On Decenber 14, 1994, the district court granted both the
nmotion for reconsideration and the notion for sunmary judgnent.
On January 6, 1995, Trenble filed a tinely appeal to this court.

1. ANALYSIS

The district court's sinultaneous granting of General
Dynam cs' notions for reconsideration and for sunmary judgnment is
i nherently inconsistent. On the one hand, the grant of the

nmotion for reconsideration resulted in a reinstatement of the

court's earlier order of dism ssal for want of prosecution and

(2), and (3), not nore than one year after the
j udgnent, order, or proceeding was entered or taken.

FED. R CQv. P. 61(Db).



was W thout prejudice.® On the other hand, the grant of the
nmotion for summary judgnent, being an adjudication on the nerits,
was with prejudice. As Trenble challenges only the district
court's grant of the notion for reconsideration, we shall proceed
to address this issue, assum ng arguendo that granting the
nmotion to reconsider left the district court wthout power to
grant a notion for summary judgnent.?*

A notion to reconsider, when filed nore than ten days after
the rendition of a judgnent, is construed as a notion for relief
fromjudgnment pursuant to Rule 60(b) and is reviewed under an

abuse of discretion standard. Teal v. Eagle Fleet, Inc., 933

F.2d 341, 347 (5th Gr. 1991). "The district court enjoys

consi derabl e di scretion when determ ni ng whet her the novant has
satisfied any of the[] Rule 60(b) standards." 1d. |In the case
at hand, Trenble's notion for reinstatenent, having been filed
nmore than ten days after the initial dismssal of Trenble's suit,

is |ikew se construed as a Rule 60(b) notion for relief from

3 W note, however, that because this case involves Title
VI, which inposes a 90-day limtations period upon plaintiffs,
the practical effect of the district court's dismssal for want
of prosecution (and a fortiori its subsequent granting of General
Dynam cs' notion to reconsider) was with prejudice.

4 1f we assune the opposite-- that the district court
granted the summary judgnent notion prior to the notion for
reconsi deration-- Trenble fares no better because his brief does
not challenge the grant of summary judgnent and therefore any
argunent he may have with regard to this issue is waived on
appeal. G nel v. Connick, 15 F.3d 1338, 1345 (5th Gr.) ("An
appel | ant abandons all i1ssues not raised and argued in its
initial brief on appeal."), cert. denied, 115 S. C. 189 (1994) ;
accord Pan E. Exploration Co. v. Hufo G ls, 855 F.2d 1106, 1124
(5th Gr. 1988).




judgnent. Pursuant to Rule 60(b), there are only six grounds for
relief fromjudgnent: (1) m stake, inadvertence, surprise or
excusabl e neglect; (2) newy discovered evidence which by due
diligence could not have been discovered in tinme to nove for a
new trial under Rule 59(b); (3) fraud; (4) the judgnent is void;
(5) the judgnent has been satisfied, released or discharged, or
an underlying judgnent has been reversed or otherw se vacated; or
(6) any other reason justifying relief fromthe operation of the
judgnent. See FED. R Cv. P. 60(b). Rule 60(b) explicitly

provi des that for reason one, two, or three, the notion "shall be
made . . . not nore than one year after the judgnent, order, or
proceedi ng was entered or taken." 1d. |If the notion for relief
i s based upon reason four, five, or six, however, there is no
requi renent that it be nmade within one year.

Trenbl e argues that the district court appropriately granted
his notion for reinstatenent because his "attorney was solely at
fault for the failure to obtain service on the defendant."
Specifically, Trenble clains that because his attorney was
di sbarred, he was unexpectedly unable to effect tinely service
upon Ceneral Dynamcs, and is therefore entitled to relief
pursuant to Rule 60(Db).

Ceneral Dynam cs contends that Trenble was not entitled to
relief under Rule 60(b) because his notion for reinstatenent was
filed over one year after the original notion to dismss for want
of prosecution. Alternatively, General Dynam cs argues that if

the one year tinme limt provided for in Rule 60(b) is not



applicable, the district court erred in granting the notion to
reinstate because Trenble's notion to reinstate contained
material m srepresentations. Specifically, Trenble's notion to
reinstate stated that his suit was "di sm ssed on January 1, 1993,

for want of prosecution,” when in fact Trenble's suit was
di sm ssed nuch earlier, on January 20, 1992.

It is clear that, although the district court did not cite a
specific source of authority for granting Trenble's notion to
reinstate, it was relying on either Rule 60(b)(1) ("m stake
i nadvertence, surprise, or excusable neglect") or Rule 60(b)(6)
("any other reasons justifying relief fromthe operation of the
judgnent"). The question before us, therefore, is whether the
district court abused its discretion in determning that Trenble
was not entitled to reinstatenment under either of these two
provi si ons.

Wth regard to Rule 60(b)(1), it is clear that Trenble's
notion to reinstate, which was filed on October 4, 1993, was
untinely. Rule 60(b) explicitly provides that relief from
j udgnent nmay be granted under subsection (1) only if the notion
for relief is filed within one year of the judgnent. |In the case
at hand, the judgnent (i.e., the dismssal for want of
prosecution), occurred on January 20, 1992-- over one year and
ei ght nonths prior to Trenble's notion for reinstatenent. Thus,
the district court did not abuse its discretion in determning
that Trenble was not entitled to relief fromjudgnent under Rule

60(b) (1).



Wth regard to Rule 60(b)(6), we do not think that the
district court abused its discretion in determning that Trenble
was not entitled to relief because, even assunmng that his
failure to effect tinely service was due to his attorney's
di sbarnment, Trenble's notion for reinstatenent clearly
m srepresented the date upon which his suit was di sm ssed.

Rel i ef pursuant to subsection (6) is discretionary, and such
discretion is certainly not abused when a court declines to
exercise its discretion in favor of a party who m srepresents

material facts to the court.

[11. CONCLUSI ON
For the foregoing reasons, the order of the district court
granting CGeneral Dynam cs' notion for reconsideration, thereby
reinstating the district court's earlier dismssal of this case,

i s AFFI RMVED.



