IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10261
Summary Cal endar

STATE FARM FI RE & CASUALTY
COMPANY,

Pl ai ntiff-Appellee,
ver sus
JAMES L. FRANKLIN, ET AL.,

Def endant s,

JAMES L. FRANKLI N and
TONYA JEAN FRANKLI N,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of Texas
(6: 94- CV- 060- Q)

(Cct ober 10, 1995)
Before JOLLY, JONES, and STEWART, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”
In this declaratory judgnent action, we are presented with the
primary question of whether under Texas |aw an insurance policy

clearly excludi ng coverage of cl ai ns agai nst the i nsured for bodily

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



injury caused by the insured's intentional acts also precludes
coverage of any claim against the insured based on his alleged
sexual nolestation of a mnor and thereby rel eases the i nsurer from
its duty to defend such a claim
I

On February 7, 1994, Tonya Jean Franklin filed suit in Texas
state court against her grandfather, Janmes L. Franklin, alleging
that he sexually nolested her while she was a m nor. In this
action, Tonya Franklin contended that her injuries were caused by
her grandfather's intentional conduct and also his negligence in
failing to seek treatnent for hinself to prevent the nolestation.

During the tinme of the all eged sexual nolestation, State Farm
Fire & Casualty Conpany ("State Farm') provided honeowner's
i nsurance for James Franklin. The ternms of this policy required
State Farm to "pay on behalf of the Insured all sunms which the
| nsured shall becone legally obligated to pay as danages because of
bodily injury . . . and defend any suit against the Insured
alleging such bodily injury."” Based on this provision, Janes
Franklin requested that State Farmprovide his defense in the tort
suit filed by Tonya Franklin. Hi s honmeowner's i nsurance policy,
however, excluded coverage under this provision when the bodily
injury was "caused intentionally by or at the direction of the
| nsured” and al so released State Farm from defending the insured

agai nst any cl ai mcaused by such acts.



On Cctober 26, 1994, State Farmfiled the present suit in the
United States District Court for the Northern District of Texas
agai nst Janes Franklin and Tonya Franklin, seeking a declaratory
judgment under 28 U. S.C. 8§ 2201, that it had no duty to defend
Janes Franklin against Tonya Franklin's sexual nolestation clains
because of the "intentional injury" exclusion in the policy. 1In
this action, State Farmadditionally requested that it recover its
attorneys' fees associated with the declaratory judgnent action.
On Decenber 7, 1994, State Farmnoved for sunmmary judgnent based on
the intentional injury exclusion in the honmeowner's insurance
policy.! On Decenber 29, 1994, the district court entered an order
summarily granting summary judgnent in favor of State Farm on the
issue of its duty to defend and stated that State Farmwas entitled
toits attorneys' fees. The court, however, del ayed final judgnent
pending resolution of all issues with regard to State Farnls
attorneys' fees. On February 23, 1995, the court ordered that
James Franklin and Tonya Franklin pay State Farm $1,858.75 in
attorneys' fees and $429.21 in out-of-pocket expenses related to
the declaratory judgnment and entered final judgnent in favor of
State Farm

On appeal, Janes and Tonya Franklin argue that the district
court erred in granting sunmary judgnent in favor of State Farm

wWth regard to State Farmis duty to defend Janmes Franklin in the

!Nei t her Janmes Franklin nor Tonya Franklin responded to this
not i on.



underlying state court suit and additionally erred in awarding
State Farm attorneys' fees and other expenses. Janes and Tonya
Franklin contend that an all egati on of sexual abuse by a m nor does
not constitute an intentional injury as a matter of |aw,
necessarily excludi ng coverage under the insurance policy. Thus,
they argue that Tonya Franklin's negligence claim against Janes
Franklin is a covered claimunder the State Farm policy requiring
State Farmto defend Janes Franklin in the underlying state court
tort action.
|1
A
We review the district court's grant of summary judgnent de

novo. Davis v. Illlinois Central RR, 921 F.2d 616, 617-18 (5th

Cr. 1991). Summary judgnent is appropriate if the record
di scl oses "that there is no genuine i ssue of material fact and that
the noving party is entitled to judgnent as a matter of law. " FED.
R Qv. P. 56(c).

In Comercial Union Ins. v. Roberts, 7 F.3d 86 (5th Cr.

1993), an insured adult requested that his insurance conpany
provide a defense for himagainst a mnor's allegation of sexual

mol est ati on. Commercial Union Ins., 7 F.3d at 87. The insured's

i nsurance carrier brought suit against the insured and the m nor
seeking a declaration that it had no duty to defend the insured
based on an intentional injury exclusion in the insurance policy--

identical to that found in Janmes Franklin's policy. [d. Upholding



the district court's sunmary judgnment in favor of the insurer, we
held that an adult's "intent to injure may be inferred as a matter
of law in cases involving sexual contact between a child and an
adult" regardless of the subjective intent of the adult. 1d. at

88; see Allen v. Autonpbile Ins. Co., 892 S.W2d 198, 199 (Tex. Ct.

App. 1994) (holding "[s]exual nolestation is an intentional injury
as a matter of |aw'). Thus, we concluded that the insured' s
actions fell within the "intentional injury" exclusion in his
i nsurance policy, precluding coverage. |d.

Here, Janes Franklin is accused of sexually nolesting a m nor
and his insurance policy clearly excludes coverage for bodily
injury caused by intentional acts of the insured and al so rel eases
State Farm from the obligation of defending the insured against
clai ns based on these intentional acts. Accordingly, we find this

case indistinguishable in all respects from Commercial Union

| nsur ance. W therefore hold that the allegations of sexual
nmol estation by the m nor Tonya Franklin agai nst Janmes Franklin are
as a matter of |aw excluded under the "intentional injury"
exclusion from his insurance coverage and thus State Farm has no

duty to defend Janes Franklin against these allegations.?

Based on CT.W v. B.C G, 809 S.wW2d 788 (Tex. C. App
1991), Janes and Tonya Franklin argue that Texas recogni zes a claim
for negligence based on the sexual nolestation of a m nor and thus
contend that Commercial Union Insurance was inproperly decided
because it failed to consider CT.W. |In essence, Janes and Tonya
Franklin are asking us to overrule Commerci al Union I nsurance. Not
only are we bound to followthis well-reasoned case, we find C T.W
i napplicable to the facts here as C T.W did not involve an issue




Accordingly, we hold that summary judgnent in favor of State Farm
is appropriate on the question of its duty to defend and affirmthe
district court as to this issue.

We now turn to decide whether State Farmis entitled to its
attorneys' fees and other expenses from Janes and Tonya Franklin.
B

We review the district court's award of attorney's fees for

abuse of discretion and the supporting factual findings for clear

error. Watkins v. Fordice, 7 F.3d 453, 457 (5th Cr. 1993).

Here, State Farm filed suit and requested attorney's fees
under the Declaratory Judgnents Act, 28 U S. C § 2201. The
Decl aratory Judgnents Act does not explicitly provide for paynent
of attorney's fees to the prevailing party, but, under § 2202, does
award "[f]Jurther necessary or proper relief based on a declaratory
j udgnent . " W have interpreted this provision to authorize
attorney's fees in a diversity action, such as here, where

applicable state | aw woul d otherw se allowthem Mercantile Nat'|

Bank v. Bradford Trust Co., 850 F.2d 215, 218 (5th Cr. 1988).

Section 37.009 of the Texas Cvil Practice and Renedies Code
provides that in a declaratory judgnent action, the court "may

award costs and reasonable and necessary attorneys' fees as are

of insurance coverage, but rather quite sinply the liability of the
adult for sexually nolesting the child. The issues of coverage and
liability are separate and distinct. See Hargis v. Maryland Am
Gen. Ins. Co., 567 S.W2d 923, 927 (Tex. C. App. 1978) (holding
that judgnents of I|iability are not binding on insurer in
determ ni ng question of coverage).




equitable and just." Tex. GQv. Prac. & REM CopE ANN. 8§ 37.009 (West
19 ). An award under 8§ 37.009 lies within the sound discretion
of the trial court and will not be overturned absent a clear
show ng that the decision was arbitrary or unreasonable. Qake v.
Collin Co., 692 S.W2d 454, 455 (Tex. 1985).

The district court awarded State Farm attorneys' fees after
properly considering the factors and foll ow ng the guidelines set

out in Johnson v. Ceorgia H ghway Express, 488 F.2d 714, 717 (5th

Cr. 1974). For this reason, we hold that the district court's
award of attorneys' fees and expenses to State Farmin this case
was appropriate and reasonabl e.?

111

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED

3In fact, Janes and Tonya Franklin do not contend that the
district court's award was arbitrary or unreasonable, but only
argue, however incorrectly, that 8§ 37.009 of the Texas Civil

Practice and Renedies Code is a procedural, rather than a
subst antive, provision of Texas | aw and as such has no application
in a federal diversity action. But see Gulf Union Ind., Inc. V.

Formation Sec., Inc., 842 F.2d 762, 766 (5th Cr. 1988) (holding
that award of attorney's fees is matter of substantive Texas | aw);
Shelak v. Wite Mtor Co., 636 F.2d 1069, 1072 (5th Cr. 1981)
(characterizing issue of awarding attorney's fees under Texas | aw
as substantive).




