IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10058
Summary Cal endar

Gregory Warren Staats,
Petiti oner/ Appel | ant,
ver sus
Wayne Scott, Director,
Texas Departnent of Crimnal Justice,
Institutional Division

Respondent / Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:94-CV-126-Y)

(July 14, 1995)

Bef ore JOHNSON, GARWOOD and SM TH, Circuit Judges.”’
PER CURI AM

State prisoner filed habeas corpus action pursuant to 28
US C 8§ 2254 alleging that the inproper adm ssion of certain
testinony at his trial for aggravated sexual assault violated his
right to due process. The district court denied relief and we
AFFI RM
| . FACTS AND PROCEDURAL HI STORY

A Texas jury found G egory Warren Staats guilty of the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



aggravat ed sexual assault of Betty Smith! and the trial court
assessed puni shnent at forty years of inprisonnent. |In affirmng
this conviction, the state appellate court addressed the
adm ssion of challenged testinony by Teresa Adair, an energency
roomnurse. Adair testified, w thout objection from defense
counsel, that Smth, who was with Adair for an extended period of
time in the energency roomjust follow ng the event, was crying,
fidgeting and agitated. Further, Adair testified, wthout
objection, that Smth's hair was nessed up, that there was
foreign matter on her, that her nakeup was sneared and that she
was a weck. The state appellate court found no error in the
adm ssion of this testinony as to Smth's enotional and physi cal
di sarray.

The court did find error, however, when, over defense
counsel's objection, Adair told the jury that she felt "that
[ Smth] had been violated in sonme way that she did not want to
be. She was very upset about it and was in enotional disarray,
and | felt |ike things had happened to her that were not what she
wanted that particular night." This statenent, the state
appel l ate court reasoned, did not present Adair's observations
but rather her opinion as to what had happened to Smth. Even
t hough the state appellate court found that the district court
erred in overruling defense counsel's objection as to this
statenent, the court found this error to be harm ess due to the

weal th of other conpetent testinony in the record on this issue.

1 Betty smith was the victims pseudonym
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As the Texas Court of Crimnal Appeals refused his petition
for discretionary review, Staats turned to the federal courts
seeki ng habeas corpus relief.2 |In his section 2254 petition,
Staats contended that the adm ssion of Adair's |ay opinion
testinony violated his right to due process. The district court
denied relief, however, and Staats tinely appealed to this Court.
1. DI SCUSSI ON

A state court's erroneous evidentiary ruling is a ground for
habeas corpus relief only if the error violated a specific
constitutional right or deprived the defendant of due process by
rendering the trial fundanentally unfair. Cupit v. Witley, 28
F.3d 532, 536 (5th Gr. 1994), cert. denied, 115 S. C. 1128
(1995). Thus, even the erroneous adm ssion of prejudicial
testi nony does not justify habeas corpus relief unless it is
material in the sense of a crucial, critical, highly significant
factor in the context of the entire trial. Thomas v. Lynaugh,
812 F.2d 225, 230 (5th Gir.), cert. denied, 108 S.Ct. 132 (1987);
Skillhern v. Estelle, 720 F.2d 839, 8512 (5th Cr. 1983), cert.
deni ed, 105 S.Ct. 224 (1984).

In this case, Adair's chall enged opinion testinony goes to
the issue of whether Smith consented to have sex wth Staats. In
light of the significant anmount of other evidence in the record
rel evant to the issue of consent, the district court found that
the chal |l enged statenent was not crucial, critical and highly

significant. W agree.

2 Staats did not apply for state habeas corpus relief.
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This other evidence included the testinony of Charla
Erskine, a notel manager, who testified that Smth ran into the
nmot el | obby exclaimng that she had been raped and that a nan was
after her. It further included the testinony of Oficer Sutton
that Smth's enotional state and physical appearance were
consistent with Smth's report of rape to the police. Dr. Daniel
Naber haus al so testified, based on his physical exam nation of
Smith and on her enotional state, that it was his concl usion that
Smth had been raped. Finally, the victimherself testified that
she had not consent ed.

The testinmony of all four of these w tnesses was
substantially simlar to Adair's challenged statenent. @G ven
this considerabl e duplicative evidence, we cannot conclude that,
in the context of the trial as a whole, this statenent was
crucial, critical and highly significant. Thonmas, 812 F.2d at
230. Thus, Staats claimnust fail.

I11. CONCLUSI ON
For the reasons stated above, the judgnent of the district

court 1s AFFI RVED



