IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60520
Summary Cal endar

CERALD A. PADGETT, ET AL.,
Pl aintiffs-Appellants,
vVer sus
U L. PALMER, SR, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(92-CVv-173)

(June 2, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

In this 8 1983 case, the plaintiffs-appellants contend that
the district court inproperly granted summary judgnent in favor of
t he def endants. Specifically, they nmaintain that they stated a
viabl e constitutional claim against deputy sheriffs H |l mn and
Al l en regarding the alleged deprivation of property, that Hi |l man

and Allen were not entitled to qualified immunity, that Allen and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Hllman's failure to act was tantamount to conversion and
constituted wongful interference with business, and that the
clains against Palner were sufficient to wthstand summary
judgnent. The argunents fail.

The district court dism ssed the clai ns brought against Allen
and Hllman in their official capacities as being "totally w thout
merit." The plaintiffs concede "that there [is] no allegation of
w de spread policy and/or procedure of the Geene County Sheriff's
Departnent of allowng wongful deprivation of property."” A
governnental entity (the Sheriff's Departnent) can be held liable
under 8 1983 only if official policy or custom caused the

deprivation of a constitutional right. Mnell v. Dep't of Soci al

Serv., 436 U. S. 658, 694 (1978). The plaintiffs' concession that
no policy existed waives this issue.

The district court, erroneously analyzing the issue under
M ssissippi state law, determned that Allen and H Il mn were
qualifiedly inmmune fromsuit regarding the all eged deprivation of
federal constitutional rights. W affirmon other grounds; Allen

and Hillman are qualifiedly inmune under the applicable federa

standard. See Hanchey v. Energas Co., 925 F.2d 96, 96 (5th Cr.
1990) .

The first inquiry in exam ning a defense of qualified inmnity
asserted in a notion for summary judgnent is to determ ne whet her
the plaintiffs have alleged "the violation of a clearly established

constitutional right." Siegert v. Glley, 500 US 226, 231




(1991). We apply "currently applicable constitutional standards to

make this assessnent."” Rankin v. Klevenhagen, 5 F. 3d 103, 106 (5th

Cir. 1993). The second step is to "decide whether the defendant's
conduct was objectively reasonable” inthe |ight of the | egal rules

clearly established at the tinme of the incident. Spann v. Rainey,

987 F.2d 1110, 1114 (5th Cr. 1992).

The plaintiffs allege that the defendants violated their due
process rights by depriving themof their property. The plaintiffs
have not alleged that state postdeprivation renedies are

i nadequat e. See Marshall v. Norwood, 741 F.2d 761, 763-64 (5th

Cir. 1984) (neither negligent nor intentional deprivations of
property by state officials rise to the level of due process
violations when state I|aw provides adequate postdeprivation

remedies). M ssissippi provides such a renedy. See Masonite Co.

v. WIlianson, 404 So.2d 565, 567 (Mss. 1981). The plaintiffs

therefore have not satisfied the first prong of Siegert wth
respect to their due process claim

The plaintiffs, however, have satisfied the first prong of the
Siegert test with regard to their Fourth Anmendnent claim They
have alleged that Allen and Hllman, in their individual
capacities, conspired with Palnmer to seize the plaintiffs' property

W thout a | egal basis. See Soldal v. Cook County, IIl., 113 S. C

538, 548 (1992). Nevertheless, the plaintiffs' Fourth Amendnent
claimfails the second Si egert prong. The plaintiffs have pointed

to no clearly established |egal rules that would mandate that the



deputies intervene and force Palner to relinquish control over the
plaintiffs' property. W have found no such authority.

The officers have carried their sunmary judgnent burden; they
did not seize the plaintiffs' property. Not only were the officers
not requested to force Palnmer to relinquish control, but there is
no evi dence that the defendants violated clearly established | egal
principles by not doing so on their own. These defendants are
therefore entitled to claim qualified imunity regarding the
sei zure-of -property claim

The plaintiffs do not brief the abuse of process claim
asserted in the district court. Argunents nust be briefed to be

preserved. See Brinkmann v. Dallas County Deputy Sheriff, 813 F. 2d

744, 748 (5th Gr. 1987). Thus, this issue is abandoned.

The plaintiffs argue that their claimof conversion against
Allen and H Il man was erroneously di sm ssed. They offer no proof,
however, that either Allen or Hillmn exercised any dom nion or
control over the plaintiffs' property, and thus have not stated a

claim for conversi on. See Wal ker v. Brown, 501 So.2d 358, 361

(Mss. 1987). The plaintiffs' argunment that the deputies had a
duty to return their property |lacks support of any authority.

The plaintiffs also <contend that Allen and Hillnman
intentionally and/or negligently interfered with the plaintiffs'

busi ness. AClI Chemicals v. Mtaplex, Inc., 615 So.2d 1192, 1200-

1201 (M ss. 1993). There is no record evidence indicating that

Allen and H Il man acted intentionally and willfully and i n a manner



cal cul ated to cause danage to the plaintiffs. The plaintiffs have
not satisfied their sunmmary judgnent burden.

To the extent that the plaintiffs have briefed their
allegation that a conspiracy existed between Palnmer and the
deputies to deprive themof their property, the record belies that
contention. All of the defendants testified that they had never
met each other prior to July 9, 1992. To prevail, the plaintiffs

must show that the defendants "agreed to commt an illegal act."

Dayse v. Schuldt, 894 F.2d 170, 173 (5th Gr. 1990). The
pl ainti ffs have not shown such an agreenent.

The plaintiffs further allege that the district court erredin
granting summary judgnent in favor of Palnmer. Specifically, they
contend that Palnmer wunconstitutionally deprived them of their
property.

A private actor cannot be |iable under § 1983 unl ess that

person was acting under color of state |law. Hernandez v. Maxwell,

905 F.2d 94, 95 (5th Gr. 1990). A private actor may be held
liable under 8§ 1983 if it is shown that the actor conspired with

state officials who were acting under color of state lawto deprive

an individual of a federal constitutional right. See Daniel v.
Ferquson, 839 F.2d 1124, 1131 (5th Gr. 1988). As previously
di scussed, the plaintiffs' allegations of any conspiracy are
unsupported by any evidence. Summary judgnent was proper.

It is true that Palnmer did not specifically nove for summary

judgnent, a district court is entitled to grant sunmary judgnent in



favor of a non-noving defendant, provided that the plaintiffs had
adequate notice and opportunity to present their evidence.

Marriott Bros. v. Gage, 911 F.2d 1105, 1107-08 (5th G r. 1990).

Defendants Allen and H Il noved for summary judgnent. Pal ner noved
for an extension of tine in which to file for summary judgnent,
clearly notifying the plaintiffs that he was contenplating sane.
The plaintiffs responded, argui ng that the deadline for filing such
a notion had | apsed pursuant to the Scheduling Order. The district
court granted Palner's notion and extended the filing deadline.

The plaintiffs' response to Allen and Hllman's notion for
summary judgnment was approxi mately 180 pages long. The plaintiffs
clains against all defendants were identical. Therefore, the
plaintiffs are hard-pressed to argue that they did not have both
notice and an opportunity to present their summary judgnent
evidence. Further, they do not specifically argue that they were
denied an opportunity adequately to present evidence or did not
have notice that Palnmer intended to file for sunmmary judgnent.

The district court dismssed the remaining state |aw cl ains
agai nst Palnmer, w thout prejudice, because it had dism ssed the
federal claimagainst Palnmer. The plaintiffs do not contest this
di sm ssal

For the reasons stated herein, the judgnent of the district
court is

AFFI RMED



