IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20173

GARY C. DAWSON,
Pl ai ntiff-Appellee,
ver sus
FRANCES SMART, ET AL.
Def endant s,
FRANCES SMART,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA- H 92-4067)

(February 15, 1995)
Bef ore VAN GRAAFEI LAND, ©* JOLLY, and WENER, Circuit Judges.
E. GRADY JOLLY, Circuit Judge: ™

In this § 1983 case, Mayor Frances Smart of Ful shear, Texas,

appeal s the district court's determ nation that she is not entitled

“United States Court of Appeals, Second Circuit Judge
sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



to qualified immunity in connection with the dism ssal of Gary
Dawson from his job as Fulshear's chief of police. In this
interlocutory appeal, we hold that Dawson failed to allege that
Mayor Smart violated a clearly established constitutional right and
further failed to adduce evidence that would permt a reasonable
jury to find that she caused his dismssal and, consequently, to
return a verdict in his favor agai nst her. Accordingly, we reverse
the district court's denial of qualified immunity as to Mayor Smart
and remand the case for entry of judgnent in her favor and for such
further proceedings as nay be appropriate.
I
A

Al t hough Dawson alleges an intricate intrigue on the part of
Mayor Smart and the city, the relevant facts of this case are
fairly sinple. CGting "insubordination" as its reason, the city
council dism ssed Dawson fromhis job as police chief of Ful shear
on Decenber 21, 1994. The vote was three to one, and Mayor Snart
did not vote. The vote cane follow ng a public neeting concerning
certain alleged inproprieties in his conduct as police chief.
Mayor Smart presided over the neeting and questi oned Dawson about
his conduct as police chief. Dawson refused to answer any
questions on the advice of his <counsel, based on their
interpretation of a restraining order issued earlier that day by a
Texas court. The Texas court stopped the city council from

proceeding in a matter before it concerning allegations by Dawson



that Mayor Smart had illegally fixed tickets for friends and
political supporters (a simlar matter was al so pendi ng before a
grand jury), but expressly did not restrain the city council from
ot herwi se "considering the continued enpl oynent of" Dawson.

B

This suit originated with the conpl aint Dawson filed to obtain
the restraining order. Ten days after Dawson was dism ssed, the
def endants renoved Dawson's conplaint to federal court. As
anended, his conplaint alleged that Mayor Snmart "inplenented a
designto violate" his civil rights. Specifically, it alleged that
she "enpaneled" the city council as an "illegal tribunal” in an
"attenp[] to interfere with an ongoing G and Jury investigation,"
and that she "summarily discharged [hinl for upholding his oath
before the G and Jury not to disclose the subject matter of [its]
i nvestigation." As a result of these actions, the conplaint
conti nued, Dawson was deprived of his due process and his First
Amendnent rights, as applied to Texas through the Fourteenth
Amendnent. He also alleged certain state | aw cl ai ns.

The defendants filed a notion for judgnent on the pleadings
or, alternatively, for summary judgnent. In their notion, they
alleged, in relevant part, that Mayor Smart did not dismss
Dawson, but instead the city council dismssed him followng a
majority vote, and that she was entitled to qualified inmunity from

Dawson's suit.



The district court determ ned that al though Mayor Smart | acked
the authority to vote on Dawson's di sm ssal, she nonet hel ess m ght
be |iabl e because she attended and presided over the city counci
nmeetings and questioned Dawson at the public hearings. I n
addition, the district court stated, she had "repeatedly asked for
[ Dawson' s] resignation and vi gorously pursued evidence in order to
get [him fired." The district court held that Mayor Smart had
failed to show as a matter of law that there was no causal
connection between her actions and the alleged illegalities.
Moreover, the district court stated that the issue "[w hether
firing [ Dawson] for failure to reveal the [grand jury] information
would violate [his] first amendnent rights has not been briefed
adequately." As a consequence, the district court declined to find
that Mayor Smart was entitled to qualified imunity.?

|1
A

As aninitial matter, it is clear that we have jurisdiction to

review the district court's denial of sunmmary judgnent. Al though

it is true as a general rule that a denial of summary judgnent is

The court also declared that it was "not persuaded that
[ Dawson' s] speech regarding Snmart's alleged illegal
activities . . . was entitled to first amendnent protection."”
This statenent by the district court is puzzling, because it is
evi dent that Dawson did not allege in his conplaint that he was
dism ssed as retaliation for exposing Smart's ticket-fixing
schene. At one point, the district court states that Dawson
"clains that he was wongfully termnated solely for refusing to
performan illegal act [referring to the attenpt to force himto
reveal his grand jury testinony."



not appeal able, we may review a district court's denial of summary
j udgnment on the ground of qualified imunity to the extent that the

deni al turns on issues of | aw. Sal as v. Carpenter, 980 F.2d 299,

304 (5th Cr. 1992). Qur jurisdiction enconpasses the question
whet her the evidence is legally sufficient to establish an issue of

fact. E.qg., Pfannsteil v. Gty of Marion, 918 F. 2d 1178 (5th Cr

1990). |If factual issues exist that preclude summary judgnment, of
course, our jurisdiction evaporates. Salas, 980 F.2d at 304. CQur
review is plenary, and we view the evidence in the |ight nost
favorable to the nonnoving party--here, Dawson. Id. Upon a
properly supported notion for summary j udgnent, the nonnoving party
who bears the burden of proof at trial nust adduce evidence that

woul d support a jury verdict in his favor. Little v. Liquid Air

Corp., 37 F.3d 1069, 1075-76 (5th Cir. 1994) (en banc).
B

Under federal |aw, a governnent official is inmne fromsuit
for her discretionary acts unless the plaintiff alleges that the
defendant violated a clearly established constitutional right and
the court determnes that the plaintiff's conduct was objectively
reasonable in the light of clearly established |aw Sal as, 980
F.2d at 305-06. Qur inquiry begins by determ ni ng whet her Dawson
has alleged that Mayor Smart violated a clearly established
constitutional right. [1d. at 305. |If he has done that, then she
must show t hat she was acting within the scope of her discretionary

authority. 1d. at 306. Dawson nmay defeat Mayor Smart's bid for



qualified imunity if he shows that her conduct violated | aw that
was clearly established at the tine of the alleged violation. 1d.

In this case, our inquiry begins and ends with the first step.
For the reasons that follow, we hold that Dawson has failed to show
that Mayor Smart violated his constitutional rights.

First, Dawson's due process claim fails because he has not
adduced evidence that he has a property interest in his job that
would inplicate the procedural protections of the Fourteenth
Amendnent . Dawson admts that he was an at-will enployee
initially, but contends that his affidavit, which states that
unnaned city officials told him that he would remain as police
chief as long as he faithfully enforced Texas law, creates a
di sputed factual 1issue concerning whether he had a property
interest in his job. W disagree. Even assuning that sone city
official had the authority to nodify his at-wll enploynent, and
that the oral agreenent was enforceabl e, Dawson's evi dence does not
reveal the identity of the "officials.” As a consequence, no
reasonabl e jury coul d concl ude that the unnaned "officials" had the

ability effectively to nodify the contract and bind the city.?

2At oral argunent, counsel for Dawson stated that he could
obtain an affidavit that would identify the officials. Summary
j udgnent procedure requires the nonnoving party to adduce
evidence to support his claim and to seek a continuance before
the judge rules on the notion if he is unable to adduce evi dence.
See Fed. R Cv. P. 56(f). Qur cases nake clear that before
obt ai ni ng a conti nuance, the non-noving party first nust request
addi tional discovery before the district court rules on the
nmoti on, second, nust notify the court that further discovery is
bei ng sought, and third, nust explain specifically how the



Because he does not have evidence of a protected property interest
in his job, we hold that Dawson has not stated a col orable due
process claim

Second, with respect to the First Anrendnent, Dawson alleged in
his conplaint only that he was dism ssed for failing to reveal his
grand jury testinony. It was not clearly established at the tine
of Dawson's dismssal that the First Anmendnent protects such
conduct. Dawson admts that he is unable to supply us with such
authority. It follows that Dawson has not alleged a violation of
a clearly established constitutional right.

C

I n any event, Dawson has failed to adduce sufficient evidence
of a causal link between his dism ssal and Mayor Smart's actions.
To the contrary, the evidence shows that Mayor Smart did not vote,
and that the three nenbers who voted for Dawson's dism ssal cited
nunmerous conplaints of inappropriate conduct toward citizens of
Ful shear, his disobedi ence of purchasing directives fromthe city
council, and other allegations of abuse of his position. The
record before the district court on summary judgnent failed to show

any connection between the conduct by Mayor Snmart that Dawson

requested discovery will enable themto justify their opposition
to sunmary judgnent. See, e.qg., Wtchita Falls Ofice Assocs. V.
Banc One Corp., 978 F.2d 915, 919 (5th Cr. 1992), cert. denied,

__uUuSsS _, 113 S .. 2340 (1993). Dawson did not seek a
conti nuance. Accordingly, he cannot be permtted to forestal
summary judgnent with a prom se that he will bring forward

addi ti onal evidence at sone tine in the future.



alleged in his conplaint and Dawson's dism ssal. Once Mayor Snart
cane forward wth evidence establishing the reasons for Dawson's
di sm ssal and her lack of participationinthe city council's vote
to dimss him the burden fell on Dawson to produce evi dence that
woul d create disputes of material fact as to these issues. Cf.
Little, 37 F.3d at 1075. Dawson, however, failed to adduce
sufficient evidence on these issues. It is true that Dawson
of fered conpetent evidence that the mayor had both notive to seek
his dism ssal and an opportunity to influence the city council's
decision on the matter. He failed, however, to neet his burden to
of fer any evidence that she said or did anything that affected the
council's decision to dismss him Each reason asserted by each of
t he council nmenbers for di sm ssing Dawson was whol | y i ndependent of
Mayor Smart and Dawson has not shown--or even suggested--that any
of the reasons were pretextual. In short, Dawson has not adduced
evidence that creates a disputed issue of material fact--or if
bel i eved woul d support a jury verdict--that Mayor Smart subjected
him or caused him to be subjected to a deprivation of his
constitutional rights.® As a consequence, the district court erred

i n denying Mayor Smart summary judgnent.

SAssuni ng that Dawson raised a claimthat he was di sm ssed

because of his allegations of illegal conduct by Mayor Smart, see
footnote 1 above, Dawson's failure to produce evidence of a
causal |ink between his exposing Mayor Smart's all eged ticket-

fixing schene and his dism ssal persuades us that this claimis
meritless.



11

Because Dawson failed to all ege and adduce evi dence t hat Mayor
Smart's conduct violated a clearly established constitutional
right, we hold that the district court erred in denying summary
judgnent to Mayor Smart on the grounds of qualified imunity. To
that extent, we therefore REVERSE the judgnent of the district
court and REMAND t he case for entry of judgnent in favor of Mayor
Smart and for such further proceedings as nmay be consistent with
t hi s opi nion.

REVERSEDand REMAND E D



