UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20084
Summary Cal endar

DAVI D F. COURY,

Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

VERSUS
ALAI N PROT,

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeals fromthe United States District Court
for the Southern District of Texas
(CA- H 92-1915)

(Novenber 3, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !
In April 1992, David Coury sued Alain Prot in Texas state
court seeking to enforce a contract arising out of Coury's
testinony as an expert wi tness in another proceeding. Prot renoved

the action to federal district court, claimng that he was "a

citizen of France and is domciled there".2 Accordingly, because

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

2 In his renoval petition, Prot also stated that he was a "dual -
citizen both of France and the United States however, significantly
prior to the tinme that suit was filed against him he becane



Coury's domcile was in California, Prot clainmed diversity of
citizenship existed pursuant to 28 U S C 8§ 1332(a)(2), the
"al i enage provision".?3

After suffering an adverse judgnent, Prot asserted that the
district court may have | acked subject matter jurisdiction, viz.,
no diversity jurisdiction. Conpounding the matter further, Prot
i ndicated, in post-judgnent proceedings, that he had only been
residing tenporarily in France, wthout any intention of
establi shing a new pernmanent residence; he intended to return one
day to his honestead in Texas. The problem arises because of
Prot's dual citizenship and his alleged domcile in France. |If a
personis a United States citizen but domciled abroad, then he is
not a citizen of any state; diversity jurisdiction under § 28
US C 8 1332(a)(1) (cases between citizens of different states)
fails. Smth v. Carter, 545 F. 2d 909 (5th Cr.), cert. denied, 431

U S 955 (1977). If Prot's domcile was Texas, although renova

domciled in France."

O course, had Prot clainmed his donmicile was Texas, renoval
woul d have been inproper. 28 U S.C. § 1441(b) (a defendant nmay not
renove a state action to federal court if the defendant is a

citizen of the state in which the action is filed). In such a
scenari o, Coury would have been required to seek a remand of the
action to state court wwthin 30 days of the renoval. 28 U S.C. 8§
1447(c).

3 28 U.S.C. 8 1332(a) provides, in pertinent part:

The district courts shal | have origi na
jurisdiction of all civil actions where the matter
in controversy exceeds the sumor val ue of $50, 000,
excl usive of interest and costs, and i s between ...

(2) citizens of a State and citizens or
subjects of a foreign state ...

-2 .



may have been inproper, subject matter jurisdiction would not be
| acking. Gubbs v. CGeneral Elec. Credit Corp., 405 U S. 699, 702
(1972).

As is nore than well-established, lack of subject matter
jurisdiction can be raised by any party at any tine, even on
appeal. On this record, we cannot determne Prot's domcile at the
time the conplaint was filed. W therefore remand this action to
the district court for it to determ ne whether subject matter
jurisdiction exists. Von Dunser v. Aronoff, 915 F.2d 1071 (6th
Cr. 1990); see lllinois Cent. @ulf RR v. Pargas, Inc., 706 F.2d
633 (5th Cir. 1983).

|f, after resolving the issue of Prot's domcile, see Ynclan
v. Departnment of the Ar Force, 943 F.2d 1388, 1390 (5th Gr.
1991), the district court finds that jursidiction does exist, the
actionis to be returned to this court for disposition. 1f, on the
ot her hand, it finds jurisdiction |lacking, the district court nust,
of course, vacate its judgnent.

The action is REMANDED for proceedings consistent with this

opi ni on.



