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Appeal fromthe United States District Court
for the Western District of Texas
(92 CR 383 B)

(Sept enber 23, 1994)
Bef ore DUHE, W ENER and STEWART, Circuit Judges:
PER CURI AM !

Joseph Robert Gillo was convicted by jury trial of conspiracy
to falsify immgration docunents, mail fraud, receipt of a gift by
a public servant, and receipt of a bribe by a public official. He
was sentenced to a 48-nmonth termof inprisonnment, a $5,000 fine, a
three-year termof supervised rel ease, and a speci al assessnent of
$550. Gillo challenges the district court's comments and rulings

on objections made by the prosecution during defense counsel's

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



cross-exam nation of Aguirre, a codefendant who testified at
Gillo' s trial.
Because we find Gillo's argunents neritless, we affirm

|. FACTS AND PROCEEDI NGS BELOW

Gillo was a Supervisory Immgration Oficer at the
I mm gration and Naturalization Service (INS) office in El Paso,
Texas. Hi s section of the INS was responsible for interview ng
alien applicants and determning their eligibility for wvarious
benefits pursuant to the Immgration and Nationality Act. JoAnn
Aguirre, a codefendant, was a naturalization clerk under Gillo's
supervi si on

Gillo, Aguirre, and an attorney, Thomas Astbury, partici pated
in a schene to naturalize sone of Astbury's clients who were not
legally qualified for naturalization. Gillo interviewed the
applicants, failing to ask themthe |l egally required questions, and
participated in the falsification of their applications. Gillo
received, inter alia, rent, hotel accomopdations, rental cars, and
airline tickets in exchange for his services to Astbury's clients.

Gillo' s codefendant, Aguirre, pleaded guilty by witten plea
agreenent to falsifying INS papers in exchange for which the
governnent agreed not to charge her wth additional crines. She
testified at Gillo's trial. On appeal, Gillo attacks the
district court's comments and rulings on objections during his
cross-exam nation of Aguirre.

We have revi ewed very carefully the exchanges bet ween counsel ,

the judge, and Aguirre, of which Gillo conplains. We di sagree



wth his contentions that his cross-exam nation of Aguirre was
inproperly limted or that the judge's coments had the effect of
bol stering Aguirre's credibility to the jury.

During Aguirre's cross-exam nati on, defense counsel sought to
i npeach Aguirre by showi ng she was prom sed that the governnent
woul d recomrend a two-1level reduction in her sentence if she pled
guilty, that she should receive a mnor role in the conspiracy, and
that the governnent would wite a letter to the judge on her behal f
reconmmending a downward departure in her sentence if she
cooper at ed.

However, in fashioning his questions to Aguirre to bring out
t hese facts, defense counsel wongfully inpliedthat the governnent
was in control of the sentence Aguirre would receive. At that
point, the trial judge intervened, simultaneously wth the
prosecution's objection, to clarify that the governnent could only

make reconmendations regarding Aguirre's sentence. Even after

this clarification of the law by the judge, defense counsel
continued at least two nore tines to inply that the judge would
have to give Aguirre the two-level reduction, the downward
departure, etc., that the governnent had agreed to recomend. The
prosecution continued to object to defense counsel's inproper

characterizations, and the court continued to clarify to the jury

t hat the governnent can only nmake reconmendati ons on sentenci ng and
that it is solely within the judge's provi dence whether to accept

or reject the governnent's recommendati ons.



Gillo contends that the district court inproperly limted his
cross-exam nation of Aguirre, thereby violating his Sixth Arendnent
right to confrontation. He alleges that Aguirre was a "star
W tness," upon whose testinony the entire case depended. He
neglects to nention that Astbury al so pleaded guilty and testified
extensively for the governnent. Gillo argues that the district
court limted his ability to denonstrate Aguirre's notive and bi as,
and that, by [imting his cross-exam nation of Aguirre, the court
deprived him of a significant conponent of his defense. He also
argues that the judge's coments were prejudicial and had the

ef fect of inproperly bolstering Aguirre's credibility to the jury.

1. STANDARD OF REVI EW

The Confrontation Cause of the Sixth Amendnent ("In all
crimnal prosecutions, the accused shall enjoy the right . . . to
be confronted with the witnesses against him. . . ." ) guarantees
a crimnal defendant the right to cross-exam ne prosecution

W tnesses. U.S. v. Pace, 10 F. 3d 1106, 1113 (5th Cr. 1993), cert.

denied, 114 S.Ct. 2180 (1994). This right is especially inportant
wWth respect to acconplices who may have substantial reasons to

cooperate with the Governnent. U.S. v. Onori, 535 F.2d 938, 945

(5th Gr. 1976). The Confrontation Cl ause neverthel ess accords a
trial judge "wide latitude" to |limt cross-examnation. US. v.
Tansl ey, 986 F.2d 880, 886 (5th Cr. 1993). The Confrontation
Clause is satisfied when defense counsel has been "permtted to

expose to the jury the facts fromwhich jurors, as the sole triers



of fact and credibility, could appropriately draw inferences

relating to the reliability of the witness." U.S. v. Restivo, 8

F.3d 274, 278 (5th Cir. 1993), petition for cert. filed, 62

UsS LW 3707 (US. Mrch 28, 1994) (No. 93-1630) (internal
quotation marks and citation omtted). If the Confrontati on C ause
has been satisfied, this Court reviews the trial court's
restrictions on cross-exam nation for abuse of discretion.

Gillo failed to object at trial to the court's purported
limtation on the scope of the cross-exam nation of Aguirre. See

US vVv. Gaves, 5 F.3d 1546, 1551 (5th Cr. 1993), cert. denied,

114 S. . 1829 (1994) (in the absence of an objection, the Court
reviews for plainerror the trial court's decisionto w thhold from
the jury portions of an adverse witness' plea agreenent). Parties
are required to challenge errors in the district court. \Wen a
defendant in a crimnal case has forfeited an error by failing to
object, this Court nmay renedy the error only in the nopst

exceptional case. U.S. v. Rodriguez, 15 F.3d 408, 414 (5th Cir.

1994) .
The Suprenme Court has directed the courts of appeals to
determ ne whether a case is exceptional by using a two-part

analysis. U.S. v. d ano, us __ , 113 s.&. 1770, 1777-79,

123 L. Ed.2d 508 (1993).
First, an appellant who raises an issue for the first tinme on
appeal has the burden to showthat there is actually an error, that

it isplain ("clear"” or "obvious"), and that it affects substanti al



rights.? Qano, 113 S.C. at 1777-78; Rodriquez, 15 F.3d at 414-
15; This Court lacks the authority to relieve an appellant of this
burden. dano, 113 S.C. at 1781.

Second, the Suprene Court has directed that, even when the
appel lant carries his burden of proving a plain forfeited error-
affecting substantial rights, he nust also show that the error
seriously affected the fairness, integrity, or public reputation of
judicial proceedings. "Rule 52(b) is perm ssive, not nmandatory.
If the forfeited error is 'plain® and 'affect[s] substantial
rights,' the Court of Appeals has authority to order correction,
but is not required to do so.”" dano, 113 SSC. at 1778 (quoting
Fed. R C&im P. 52(b)). As the Court stated in 4 ano:

[ T] he standard that shoul d gui de the exercise of [this]

remedi al discretion under Rule 52(b) was articulated in

United States v. Atkinson, 297 U S. 157, 56 S.Ct. 391, 80

L. Ed. 555 (1936). The Court of Appeals should correct a

plainforfeited error affecting substantial rights if the

error "seriously affect[s] the fairness, integrity or
public reputation of judicial proceedings."

dano, 113 S.Ct. at 1779 (quoting Atkinson, 297 U S. at 160).
Thus, this Court's discretion to correct an error pursuant to Rule

52(b) is narrow. Rodriquez, 15 F.3d at 416-17.

2Fed. R Cim P. 52(b) provides that "[p]lain errors or
defects affecting substantial rights may be noticed al though they

were not brought to the attention of the court.” [In nost cases,
the error nust have been prejudicial to be deened to have affected
substantial rights, i.e., it nust have affected the outcone of the

proceedi ngs. 4 ano, supra, 113 S.Ct. at 1778.




[11. D SCUSSI ON

A. Purported Limting of the Cross-Exam nation of Aquirre

Gillo's argunent concerning the purported limting of the
cross-exam nation of Aguirre is unavailing for several reasons.
The governnent correctly notes that Giillo fails to explain exactly
how the court limted his cross-exam nation of Aguirre. The
gover nnment convincingly argues that the district court did not so
much Iimt the scope of Gillo' s cross-exam nation of Aguirre as it

sustai ned objections to inproper questioning by Gillo's counsel

and instructed the jury accordingly. See Tansley, supra, 986 F.2d
at 886 (trial court has wide latitude to limt confusing cross-
exam nation).

The jury was nmade aware, during Aguirre's direct exam nation,
that as part of her plea agreenent, she would not be charged with
any crinme besides nmaking fal se statenents on INS papers. The jury
heard that the Governnent agreed that she should receive a two-
| evel acceptance of responsibility reduction, as well as a
reduction for playing a mnor role in the offense. Further, the
district court instructed the jury that the Governnent entered into
pl ea agreenents with both acconplices in which the Governnent
recommended | esser sentences than the acconplices would have
received in exchange for providing truthful testinony at trial
The court also instructed the jury that the testinony of an all eged
acconpl i ce:

[I]s always to be received with caution and wei ghed with

great care. You should never convict the Defendant upon

t he unsupported testi nony of an al |l eged acconplice unl ess

you believe that testinony beyond a reasonable doubt.

7



The fact that an acconplice has entered a plea of guilty

to the offense charged i s not evidence, in and of itself,

of the guilt of any other person.

For the foregoing reasons, we conclude that the Confrontation
Clause was satisfied and the district court did not abuse its
di scretion or commt error, plain or otherwise, inits rulings on
the governnent's objections during the cross-exam nation of

Aguirre.

B. Propriety of the District Court's Comrents

Gillo argues that the district court nmade prejudicial
comments about the evidence and on his cross-exam nation of
Aguirre. He argues that the district court "strayed from the
requi site neutrality" during trial. This Court has described the
role of the trial judge as foll ows:

It is axiomatic . . . that the trial judge has a duty to
conduct the trial carefully, patiently, and inpartially.
He nmust be above even the appearance of being partial to
the prosecution. On the other hand, a federal judge is
not a nere noderator of the proceedings . . . . He may
coment on the evidence, may question wtnesses and
elicit facts not yet adduced or clarify those previously
presented, and may maintain the pace of the trial by
interrupting or cutting off counsel as a matter of
di scretion. Only when a judge's conduct strays from
neutrality IS the defendant thereby denied a
constitutionally fair trial.

US Vv. Carpenter, 776 F.2d 1291, 1294 (5th Gr. 1985) (citation

omtted). This Court |ooks at the trial as a whole in determ ning
whet her the "trial judge overstepped the bounds of acceptable

conduct[.]" US. v. Lance, 853 F.2d 1177, 1182 (5th Cr. 1988).

"[ E] ven a comrent arguably suggesting a judge's opinion concerning
guilt is not necessarily reversible error but nust be reviewed
under the totality of the circunstances, considering factors such

8



as the context of the remark, the person to whomit is directed,
and the presence of curative instructions.” 1d. Gillo concedes
that he did not object to the judge's conments or questioning of
Aguirre during the trial. Thus, the plain error standard applies.

Gillo contends that the cooments had the effect of bol stering
Aguirre's credibility to the jury. He argues that the district
court's "instructions to the jury and adnonition of defense counsel
msl[ed] the jury, and was extrenely prejudicial wthout a curative
instruction by the judge to the jury." He contends that the
judge's coments showed that he thought Gillo's counsel was
attenpting to mslead the jury.

Contrary to Gillo's argunent, the trial judge did give a
cautionary instruction regardi ng conments he nmade. The trial judge
advised the jury that they had the exclusive power to weigh the
evidence and nmake credibility determ nations, and that they nust
followthe | aw and di sregard any questions or comrents nade by the
j udge except for his instructions on the |aw

Gillo does not contend that the district court's comments

m srepresented the | aw. See U.S. v. Esparza, 882 F.2d 143, 146

(5th CGr. 1989). This Court has noted that the district court may
interrupt counsel to correct errors. Carpenter, 776 F.2d at 1294.
A judge may clarify facts for the jury as a matter of discretion.

U.S. v. Bourgeois, 950 F.2d 980, 985 (5th Gr. 1992). Gillo

hi msel f acknow edges that the comrents constituted clarifications
of the |aw pertaining to sentencing. The judge's conments in no

way bol stered Aguirre's credibility; thetrial judge nerely limted



defense counsel's questions to the actual facts of her plea
agreenent and clarified the lawto the jury as to who had ultinmate
di scretion in sentencing Aguirre.

The trial judge's comments did not constitute plain error
certainly they did not "seriously affect[] the fairness, integrity,
or public reputation of judicial proceedings.” (CGtation and

internal quotation marks omtted.) See Odano, 113 S.C. at 1779.

CONCLUSI ON

Finding no plain error in the district court's purported
limting of the cross-exam nation of Aguirre or in the coments
made by the trial judge, we reject Gillo's contentions. The

decision of the district court is AFFl RVED
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