IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2200

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

OSCAR FUENTES, a/k/a Canarron,
EDUARDO ORTI Z CAPI STRAN, a/k/a La Mbrena,
JUAN DAVI D GARCI A, a/k/a Juan Bananas,
J. MATI LDE BARRI CS, and
JOSE BERNARDO NI ETQ,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas
(CR-H92-111-04)

(Cct ober 4, 1994)

Before POLITZ, Chief Judge, SMTH, Circuit Judge, and BERRI GAN, "
District Judge.

JERRY EE. SMTH, Circuit Judge:™

" District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determ ned
that this opinion should not be published.



l.

Appel lants were found gqguilty of participating in a large
cocaine trafficking and noney |aundering organization that was
directed from Mexico. The cocaine originated in Col onbia and was
transported to Matanoros, Mexico, before being shipped into the
United States. The noney from sales in the United States was
transported back to Mexi co.

Juan Abrego Garcia was the | eader of a | arge cocai ne organi za-
tion located in Mexico. Sonetine in the |ate 1980's, one of the
men j ust bel ow Abrego Garcia in the organi zation's hierarchy, Elias
Garcia-Garcia, alk/la El Profe ("El Profe"), recruited several
individuals to traffic cocaine for the organization. El Profe's
branch of the organi zati on wor ked out of WMatanoros, Mexico. Three
of those recruited were Roger Eloy Banda ("Banda"), Francisco
Javier Narvaez ("Narvaez"), and Jaine R vas-Conzales ("Rivas").
Banda, R vas, and Narvaez agreed to transport cocai ne, which had
arrived fromthe Matanoros group, through the Ro Gande Valley to
Houston and ot her parts of the United States. Oscar Fuentes, a/k/a
Camarron ("Fuentes"), was charged by Banda wth transporting
cocai ne that he had picked up at the United States-Mexico border to
Narvaez's garage in Harlingen, Texas, for storage. El Profe would
contact Rivas and Fuentes when a shi pnent was arriving from Mexi co.

In the spring of 1989, the group decided to discontinue the
use of Narvaez's garage as the storage point. Jose Bernardo N eto
("Nieto") was instructed to nove the cocaine that was currently

being stored in the garage. He notified R vas that Eduardo Otiz



Capistran, a/k/a "La Mrena" ("Capistran”), would pick up the
cocai ne from Narvaez. Capistran noved the cocaine to a warehouse
in Brownsville that N eto had arranged for. The cocai ne was
eventual ly transported by J. Matilde Barrios ("Barrios") and Raci el
Contreras ("Contreras") to Houston. The Brownsville warehouse
repl aced Narvaez's garage as an initial storage |ocation.

In January of 1989, Narvaez purchased property ("the ranch")
on Bass Boul evard in Harlingen, near the border wth Mexico. The
ranch becanme an initial stash |ocation along with Nieto's warehouse
in Brownsville. When cocaine arrived fromMexico, Narvaez or Rivas
woul d take Al fonso Tristan Gonzal ez ("Al fonso"), who had noved into
the ranch, to a field about two mles from the ranch. Fuent es
would pick him up, and the two would neet a truck filled with
cocaine. Alfonso then would drive to the ranch when advi sed that
no police were around. On other occasions, the truck would drive
directly to the ranch

Al fonso woul d record the anounts of cocai ne that were unl oaded
at the ranch. After notifying El Profe that the shi pnent had been
received, Alfonso or Cayetano Salazar, al/k/a Tano ("Salazar"),
woul d prepare the cocaine for further transport. The cocai ne woul d
be shipped from the ranch to N eto's Brownsville nachine shop
(Oten cocai ne was packaged in netal boxes made in N eto's nachine
shop.) or to the warehouse in Brownsville. Drivers from the
Brownsville location would check into a hotel in Harlingen, then
deliver the cocaine to points in Houston.

Drivers to Houston included Juan David Garcia, a/k/a Juan



Bananas ("Garcia"), Barrios, Contreras and Leonel Gonzal ez, a/k/a
None (" Gonzal ez"). Once the cocai ne reached Houston, |srael Pena,
alk/a Querrequ ("Pena"), was in charge of off-loading. Of-|oad
sites included two nurseries owed by Jeff Landon, a/k/a El Indio
("Landon"), the Rapid Truck Repair shop, and an old house in
Houst on. Cocai ne eventually was delivered from these sites to
Federico Miunguia, a/k/a Vela or Lira ("Minguia"), at a house on
Krenek Road in Crosby, Texas.

Carlos Jasso ("Jasso"), who was Landon's step-son and
testified at trial, was enpl oyed at the nursery, where he observed
cocai ne being unloaded by Garcia and Barri os. The trailers
generally contained plants and trees that masked the cocai ne that
was hidden in a secret conpartnent. Rivas and Barrios woul d rent
tractor-trailers to ship the cocaine to Houston. Truck rental
agreenents signed by Barrios were presented at trial.

Ri vas and Banda generally were present when a tractor-trailer
filled with cocaine arrived in Houston. Jasso said that the
cocai ne was generally bundled in green duffle bags, white sugar
sacks, and netal boxes. Raul Zuno, a/k/a Poncho ("Zuno"), and
Carl os Elizondo, both of whomworked for Miunguia, eventually would
arrive wwth vans to transport the cocaine out of the nursery.

In Septenber 1988, Tomas Cuajardo arranged for a lease in
Zuno's nane for a ranch on MIller-WIlson Road in Crosby that was
used as a distribution center for cocaine leaving the stash
| ocations in Houston. In addition, Zuno al so delivered cocaine to

the MIler-WIlson ranch directly fromLake Jackson and San Ant oni o.



The Lake Jackson cocai ne was picked up in nearby O ute, Texas, from
Capi stan and/or Nieto. Hotel records indicate that Capistran and
Nieto often stayed in Clute. Zuno eventually clainmed that about
16,000 kilos of cocaine were transported to the MIller-WIson
ranch.

Much of the cocaine eventually was distributed in New York
where Julio Aranda, a/k/a Chano or Chanito, "El Gingo," directed
the operation. Wlliam Allan Hoffrman ("Hoffrman") would drive
cocaine fromTexas to New York and then return with boxes of cash
On one occasi on Jasso, Banda, and Gonzal ez transported noney from
a business in Houston to the ranch in Harlingen, where Rivas,
Poncho, Galan, Narvaez, and Al fonso were waiting. Jasso al so
del i vered noney, on occasion, to Banda's house in MAlIlen, Texas.
Al fonso's van was used to deliver the noney to Mexico. Conputer
data fromthe border with Mexico indicated that Al fonso's vehicle
crossed the border from Mexico back into the United States on
NUITEr OUS oOccasi ons.

Bet ween Novenber 1988 and January 1989, police in Queens, New
Yor k, began an i ndependent drug investigation. A search at a Zoom
Furni ture warehouse yielded $18.3 mllion in cash, MAC 10 nachi ne
guns, and vehicles with hidden conpartnents. A red car also was
seized at the warehouse. The driver, Carlos Restrepo, had a
Houston driver's |icense. Records of a nobil e phone | ocated in the
car reflected calls to the machine shop in Brownsville and the
hotel in Harlingen.

Al so in January 1989, the | RS began i nvestigating reports that



a house in Houston at 14227 Langbourne was bei ng used as a noney
stash location. A search of the garbage at this |ocation yielded
a notor vehicle registration for a car registered to Zoom Furni -
ture. The vehicle described in the registration was identical to
one of the vehicles seized at the Zoom Furniture warehouse in New
York. Agents were unaware, however, of the New York drug investi -
gati on. Subsequently, search warrants were issued for the
Langbourne address, Rapid Truck Repair, and an apartnent in
Houst on. All three locations were suspected of being stash
| ocations for noney. Cash was seized at Langbourne, along with
nmobi | e phones that records indicate were used to call various phone
nunbers connected to the organi zati on i n New York. Moreover, a van
wi th hidden conpartnments was seized at Rapid Truck Repair and was
found to contain in excess of $4 mllion in cash and traces of
cocai ne.

On March 14, 1989, a tractor-trailer registered to Jorge
Her nandez, but purchased by Rivas, was stopped at the Sarita
Texas, border checkpoint at about 8:15 p.m Agents di scovered 825
kil ograns of cocaine in a hidden conpartnent in the otherw se enpty
truck. The cocaine was in the process of being noved fromN eto's
war ehouse after initially being located at the Bass Boul evard
ranch. Wen the truck was stopped, Contreras, who was the driver,
and Garcia were both arrested. Garcia clained to be a hitchhiker.

Jasso later testified that Garcia had acconpani ed Contreras
because Garcia allegedly knew a nenber of the border patrol.

Surveillance of Garcia on March 14 contradicted his story.



Moreover, hotel records indicate that he and Contreras were
registered at the Seville Inn in Harlingen just prior tothe Sarita
checkpoi nt sei zure. Banda and Jasso attenpted to secure an
attorney on Contreras's behalf. An attorney was paid $14,000 in
cash to represent Contreras. Narvaez, Al fonso, and Barrios
notified Contreras's wi fe that her husband had recei ved an attorney
and that he should keep quiet.

On August 28, 1989, FBI agents received information that an
i ndi vidual was driving from Dallas to Houston to pick up drugs.
Agent s observed a pi ckup driven by Hector Argueillen proceed to the
resi dence on Krenek in Crosby. The truck |ater was stopped with
28 kilos of cocaine. Police returned to the residence in Crosby,
where it appeared that the occupants were destroying evidence.
Police seized 450 kil os of cocaine, tw guns, a spiral notebook,
lists of telephone nunbers, and enpty U haul boxes.

On Septenber 18, agents executed a warrant at a residence on
Arrowock in Houston to which Hoffrman had delivered cocaine from
Dal |l as. They sei zed 160 kil os of cocai ne packaged i n U-haul boxes,
drug |edgers, two guns, and various other itens. After the
Arrowr ock | ocation was raided, El Profe, Rivas, N eto, and others
met in Matanoros. N eto then secured a warehouse on Al neda- Genoa
Road in Houston for cocaine deliveries.

Rivas's last delivery to Landon occurred on Septenber 22,
1989, at one of the nurseries. Landon took 645 kilograms of
cocaine to a house in Houston, where the drugs were seized by

pol i ce. Ri vas was stopped by police after he left the nursery.



When the nursery was searched, police found duffle bags (which the
organi zati on had used to transport cocaine) and guns. Rivas becane
a key prosecution witness at trial.

In late Septenber and early October 1989, Alfonso was
preparing several shipnments from Mexico at the ranch on Bass
Boul evard. Martin Cabrera ("Cabrera") had begun working for
Al fonso early in October. Wen Cabrera was arrested on October 4
for delivering cocaine to an undercover officer, he becane
cooperative and infornmed officials of the ranch stash house.

A search warrant was executed at the ranch on Oct ober 4, 1989.
Nine tons of cocaine were found bundled in duffle bags, sugar
sacks, and boxes. Notebooks, |edgers, and phone |ists were found;
agents also located a hidden cellar underneath a chicken coop
Al fonso and several others were arrested. Agents searched Rivas's
house and found truck rental receipts and notations that R vas said
were lists of cocaine paynents. Barrios's nanme appeared on one of
the lists.

FBI and Houston police observed t he Al neda- Genoa war ehouse and
an adj acent house from Cctober 23 to Novenber 6, 1989, pursuant to
i nformation that mari huana woul d be delivered there. The buil dings
were connected by a foot trail. On Novenber 6, a tractor-trailer
arriving at the property went into a ditch. Pol i ce obtained
consent to search the trailer and found 666.6 kil ograns of cocaine
in nmetal boxes. As police approached the adjacent house, Capistran
attenpted to escape but was detai ned; another man was found in the

house as wel | . Men were al so found in the warehouse.



Police found duffle bags and a U-haul box in the house and a
car parked on the prem ses. Capistran said that the car bel onged
to afriend and then gave police perm ssion to search the car. The
car was revealed to be registered in the nane of Robert N eto
(Nieto's father). Ni eto apparently purchased the car and had
registered it in his father's nane. In addition, traces of
mar i huana were found in the trunk.

On Novenber 8, 1989, a DEA agent, working undercover, was
introduced to N eto. The agent clainmed to be a transporter of
cont r aband. Nieto said that he had 500-1,000 kilograns for
transport to New York. N eto and Bogdan reached an agreenent that
was eventual ly cancel ed by N eto, who eventually pleaded guilty to
conspiracy charges stemmng from this incident in a separate
proceeding fromthis case in McAllen, Texas. In April 1990, raids
by agents at various |ocations connected with the organization
yielded nore cash, |lists of phone nunbers connected to the

organi zation, a drug | edger, and other itens.

.

The original indictnent inthis case cane down on May 4, 1992.
Thirteen people, including the five appellants, were naned in a
variety of counts. A superseding indictnent was filed on
Decenber 8, 1992, after several of the co-defendants pleaded
guilty. Fuentes, Capistran, Garcia, and Barrios were indicted for
conspiracy to possess cocaine with intent to distribute under

21 U.S.C. 88 841 and 846 and ai ding and abetting a March 14, 1989,



possession of cocaine with intent to distribute under 21 U S. C
8§ 841 and 18 U.S.C. 8 2. Fuentes also was indicted for aiding and
abetting the possession of cocaine with intent to distribute on
August 28, 1989, and Cctober 4, 1989, under 21 U. S.C. § 841 and 18
UusS Cc § 2. Capistran and Nieto were indicted for aiding and
abetting a Novenber 6, 1989, possession of cocaine with intent to
distribute under 21 U S C § 841 and 18 U S.C § 2. Fi nal |y,
Fuentes was indicted for conspiracy to inport cocaine under 21
U S C 88 952, 960, and 963.

The jury convicted the defendants on all counts except for the
conspiracy to inport count against Fuentes. Each def endant
received a life term for each count followed by a total of five
years of supervised release. Each defendant also was ordered to
pay t he special assessnment of $50 per count. The defendants raise

a variety of issues on appeal.

L1,
Each defendant argues that the evidence was insufficient to
support his conviction on any of the counts. W review all
evi dence, together wwth all credibility choices and i nferences, in

the Iight nost favorable to the verdict. dasser v. United States,

315 U. S. 60, 80 (1942); United States v. Maseratti, 1 F.3d 330, 337

(5th Gr. 1993), cert. denied, 114 S. . 1096, and cert. deni ed,

114 S. C. 1552 (1994), petition for cert. filed (U S. Aug. 18,

1994) (No. 94-5666). The question is whether a rational trier of

fact could have found that the evidence established guilt beyond a

10



reasonabl e doubt. Jackson v. Virginia, 443 U S. 307, 319 (1979).

This court does not weigh evidence or assess the credibility of

W tnesses. United States v. Varca, 896 F.2d 900, 905 (5th Cr.),

cert. denied, 498 U. S. 878 (1990).

In order to prove guilt of a conspiracy to possess cocaine
with the intent to distribute under 8 846, the governnent nust
prove that (1) there was an agreenent between two or nore persons
to possess controlled substances with intent to distribute;
(2) each defendant knew of the conspiracy and i ntended to join; and
(3) each defendant voluntarily participated in the conspiracy.

United States v. Lechuga, 888 F.2d 1472, 1476 (5th Cr. 1989). The

jury may infer the existence of an agreenent from a defendant's

concert of action with others. United States v. Martinez, 975 F. 2d

159, 162 (5th Gir. 1992), cert. denied, 113 S. Ct. 1346 (1993).

The jury also may infer any elenent fromcircunstantial evidence.
Lechuga, 888 F.2d at 1476. In addition, "[c]ircunstances alto-
get her inconclusive, if separately considered, nmay, by their nunber
and joint operation, especially when corroborated by noral

coi nci dences, be sufficient to constitute conclusive proof." |[|d.

(quoting Coggeshall v. United States (The Sl avers, Reindeer), 69
U.S. (2 wall.) 383 (1865)).

In order to establish guilt of specific instances of posses-
sion with intent to distribute under 21 U S.C. § 841, the govern-
ment nust prove that the defendant know ngly possessed a control | ed

substance with intent to distribute. United States v. Ramirez,

963 F.2d 693, 701 (5th Gir.), cert. denied, 113 S. C. 388 (1992).

11



Possession nay be actual or constructive. United States v. lvy,

973 F.2d 1184, 1188 (5th cir. 1992), cert. denied, 113 S. C. 1826

(1993). Possession also nmay be joint anong several persons.

United States v. Lindell, 881 F.2d 1313, 1322 (5th Cr. 1989),

cert. denied, 493 U. S. 1087, and cert. denied, 496 U S. 926 (1990).

Intent to distribute may be inferred fromthe possession of a |l arge
anount of contraband. 1lvy, 973 F.2d at 1188. Finally, a conspira-
tor may be held |iable for substantive of fenses of a co-conspirator
if the acts were reasonably foreseeabl e and done in furtherance of

the conspiracy. Pinkerton v. United States, 328 U S. 640, 647-48

(1946); Lechuga, 888 F.2d at 1478.

To establish aiding and abetting under 8 2, the governnent
must prove that the defendant (1) was associated with a crimna
venture, (2) participated in the venture, and (3) sought by action

to nmake the venture succeed. United States v. Cartwight, 6 F.3d

294, 300 (5th CGr. 1993), petition for cert. filed (U S July 19,

1994) (No. 94-5410). A conviction for aiding and abetting the
possession of a controll ed substance with intent to distribute does

not require that the defendant have actual or constructive

possession of the drugs. United States v. Sal azar, 958 F.2d 1285,
1292 (5th Cr.), cert. denied, 113 S C. 2427 (1993). The

conviction for aiding and abetting "nerely requires that [defen-
dant's] association and participation with the venture were in a
way calculated to bring about that venture's success. Id.
"Typically, the sane evidence wi Il support both a conspiracy and an

ai ding and abetting conviction." United States v. Singh, 922 F. 2d

12



1169, 1173 (5th CGr.), cert. denied, 500 U S 938, and cert.

denied, 112 S. Ct. 260 (1991).

A
Fuentes was convicted of one count of conspiracy to possess
cocaine with intent to distribute and three counts of aiding and
abetting a specific possession of cocaine wwth intent to distrib-
ute. He limts his attack on the conspiracy count and the
Cctober 4, 1989 (the Bass Boul evard ranch), aiding and abetting
count to the credibility of Rivas and Al fonso, who testified at

trial pursuant to plea agreenents.
As we stated previously, we wll not supplant the jury's
determ nation of credibility with our owmm. Mrtinez, 975 F. 2d at
161. A witness's testinony will not be declared incredible as a

matter of lawunless it is factually inpossible. United States v.

Vel gar-Vivero, 8 F.3d 236, 240 n. 11 (5th Gr. 1993), cert. denied,

114 S. C. 1865, and cert. denied, 114 S. C. 2715 (1994).

Rivas's and Tristan's stories were consistent with respect to
Fuentes's role in the organi zati on. Mbreover, the uncorroborated
testi nony of an acconplice or co-conspirator can be sufficient to

support a guilty verdict. United States v. Restrepo, 994 F. 2d 173,

182 (5th Cr. 1993). Therefore, we reject Fuentes's challenge to
the conspiracy count and the aiding and abetting count of
Cctober 4, 1989, as he has nerely challenged the credibility of
Rivas and Gonzales and not the factual possibility of their

t esti nony.

13



Wth respect to the other two aiding and abetting counts
Fuentes argues that the evidence failed to link him to the
contraband seized on March 14, 1989, at the Sarita checkpoint and
August 28, 1989, at the Krenek Road house. The evidence showed
that the organi zati on possessed a | arge anount of contraband from
which the jury could have inferred an intent to distribute. As we
noted earlier, an aiding and abetting conviction does not require
that the defendant have had actual or constructive possession of
the controlled substances. Sal azar, 958 F.2d at 1292. The
gover nnent nust showonly that Fuentes's associ ation and partici pa-
tion in the organi zati on were undertaken to further the organiza-
tion's success. 1d.

The testinony of R vas and Gonzal es i ndi cated t hat Fuentes was
regularly charged with the collection and transportation of the
contraband. Evidence indicated that El Profe would contact R vas
and Fuent es when a shi pnent of cocaine was en route from Mat anor os
tothe RRo G ande Valley. R vas would call Fuentes to verify that
Fuentes knew the cocai ne was com ng. Fuentes would collect the
cocaine on the U S. side of the border and would transport it to
Narvaez's garage for storage. Fuentes's phone records further
corroborate his link to the organi zation. Defendant's participa-
tion in the venture was plainly established.

Furthernore, wunder Pinkerton, Fuentes is liable for the
substantive offenses commtted by his co-conspirators if the acts
were in furtherance of the conspiracy and foreseeable. Both of the

activities involved here were certainly foreseeable to Fuentes,

14



given his role in the organi zation and the extent of the organi za-
tion's activities. The jury in this case was properly given a
Pi nkerton i nstruction. W conclude that the evidence presented was

sufficient to support Fuentes's conviction on all counts.

B

Capi stran was convi cted of conspiracy to possess cocaine with
intent to distribute and of aiding and abetting possession of
cocaine with intent to distribute, in conjunction with the Sarita
checkpoint seizure on Mrch 14, 1989, and the Al neda-CGenoa
war ehouse seizure on Novenber 6, 1989. The governnent has
presented sufficient evidence to support the three convictions.
Testinony indicated that Capistran was an instrunental part in the
cocaine l|oads that were transported from Lake Jackson and San
Antonio through Cute to Houston. Evi dence al so indicated that
Capistran was involved in other trafficking activity for the
or gani zati on.

Capistran clainms that the governnent failed to link him
directly to the Sarita and Al neda- Genoa seizures. Testinony from
Ri vas, which the jury was free to credit, indicated that Capistran
i ndeed transported the cocaine fromthe Bass Boul evard ranch to a
war ehouse in Brownsville, where it was then | oaded onto the truck
that was stopped at the Sarita checkpoint.

Testinony also indicated that Capistran was on the scene of
the sei zure at the Al neda- Genoa war ehouse and that he attenpted to

fl ee. Though he was detai ned and rel eased, the jury was pernmtted

15



to draw an adverse inference fromthe incident. United States v.

Wllianms, 775 F.2d 1295, 1300 (5th G r. 1985), cert. denied,

475 U. S. 1089 (1986). Capistran's presence at the scene, conbined
wth testinony that linked him to Nieto and the organization,
pl ai nly connected himto the Al neda- Genoa war ehouse.

Even absent evidence linking Capistran to these specific
sei zures, there was sufficient evidence to support a finding that
Capi stran engaged in activities calculated to further the success
of the organi zation. Salazar, 958 F. 3d at 1292. The evi dence was
sufficient to uphold a jury verdict of guilty on all counts agai nst

Capi stran.

C.

Barri os was convicted of one count of conspiracy to possess
cocaine with intent to distribute. He admts that both Jasso and
Rivas testified that they personally observed Barrios to be a
driver of trucks shipping cocaine to distribution points in
Houston, including Usula's Nursery and Rapid Truck Repair.
Barrios clains that the evidence, given Jasso's and Rivas's
incentives to testify, at npbst established equal support to a
theory of guilt as to a theory of innocence. Barrios contends that
he never knew that he was transporting cocaine. Consequent |y,

Barrios argues, his conviction nmust be reversed. See, e.qg., Jdark

v. Procunier, 755 F.2d 394, 396 (5th G r. 1985).

Again, the credibility of Jasso and Ri vas was assessed by the

jury at the trial. Their testinony indicated that Barrios

16



transported duffle bags, netal boxes, and white sacks filled with
cocaine to the nursery, where he helped to unload them Al of
these itens were inconsistent with a legitimate nursery delivery.
It was reasonable for the jury to conclude that Barrios was aware
that any legitimte cargo mngled with the contraband served nerely
as a cover for the controlled substances. It was al so perm ssible
for the jury to use the fact that Barrios was entrusted with | arge
anounts of contraband as evidence of his famliarity with the

organi zation. See, e.dg., United States v. Gllo, 927 F.2d 815,

821 (5th GCir. 1991).

Rivas, in conjunction with the presentation of a witten
record, testified that Barrios was pai d $15, 000 for his i nvol venment
in the organization. Barrios attenpts to discredit the testinony
Wth respect to the witten record but the jury was free to credit
Ri vas's testinony as further evidence of Barrios's participationin
the conspiracy. Based upon all of the evidence, the jury could
reasonably determne that Barrios was an active nenber of the

conspiracy.

D.

Ni et o was convicted of two counts of aiding and abetting the
possession of cocaine with intent to distribute in connection with
the Sarita and Al neda-CGenoa seizures. N eto's main contention is
that he had neither actual nor constructive possession of the
cocaine in the case. Possession, however, is not a requirenment of

an aiding and abetting conviction. Sal azar, 958 F.2d at 1292.

17



Neverthel ess, Zuno's and Rivas's testinony linked him to the
transportation of contraband that surrounded the two seizures in
questi on.

I n addi tion, testinony indicated that Ni eto played a prom nent
role in the organization. Cocai ne reqgularly passed through his
war ehouse and nachine shop en route to distribution points in
Houst on. Nieto also was present with Capistran and Zuno when
cocaine was transferred in Clute. The organization's activities
surroundi ng the two sei zures at issue here were certainly foresee-
able by Nieto as normal activities of the conspiracy. Pinkerton,
328 U. S. at 647-48. Plainly, acconplice testinony and corroborat -
ing evidence sufficiently support the jury's verdict that N eto

ai ded and abetted the crimnal activity with which he was charged.

E

Garcia was convi cted of the conspiracy count and one count of
ai ding and abetting in connection with the Sarita seizure. Garcia
does not raise this argunent explicitly in his brief to this court.
Garcia does purport to adopt issues raised by his codefendants in
accordance with FED. R App. P. 28(i). W, however, will not address
a sufficiency of the evidence chall enge on behalf of Garcia, as we
have previously held that a sufficiency of the evidence contention
is fact-specific to each individual defendant's conviction and,
therefore, a co-appellant nmay not adopt that challenge. United

States v. Harris, 932 F.2d 1529, 1533 (5th Cr. 1993).

18



| V.

I n connection with the Novenber 6, 1989, seizure of contraband
at the Al neda-Genoa warehouse, a white Mercury Cougar that Jose
Ni et o had purchased in his father's nane al so was sei zed. The car
was parked outside a house that was near the warehouse; N eto had
| oaned it to Capistran, who consented to a search of the car. Wen
confronted by the police, Capistran said that the car belonged to
a friend but refused to disclose N eto' s nane. Capi stran gave
police officers permssion to search the car on two separate
occasions. N eto was not present at the Al neda- Genoa | ocati on when
the police searched the area.

The district court denied Nieto's notion to suppress because
he |acked standing to challenge the search and seizure of the
autonobile. On appeal, N eto clains that car ownership evidence,
derived fromthe search and seizure of the car, linked himto the
seizure of the 600 kilogranms of cocaine at the Al neda-CGenoa
war ehouse. N eto al so challenges testinony referring to mari huana
residue found in the car.

We need not reach the issue of standing; for the purposes of
this appeal, we wll assune arguendo that N eto had standing. The
mai n i nformation fromthe car that Nieto clains prejudi ced hi mwas
the link the governnent made between N eto, the car, and the site
of the seizure. Wile certain docunents were taken fromthe car,
governnment testinony plainly established that the |icense nunber
fromthe car was also used to trace the registration to Nieto's

f at her. The governnent then used testinony from a sal esnan to
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establish Nieto's presence at the purchase. The |icense nunber of
the car was plainly available to the police in the course of their
search of the Al nmeda-Genoa property, the legality of which N eto
does not chall enge. Therefore, N eto was not prejudiced by the
search with respect to the ownership information

We find no prejudice to Neto fromthe mari huana. Only traces
of mari huana were found in the car. Gven the evidence as a whol e
presented against Neto at trial, sonme of which we have noted, we
find it inpossible to conclude that the marihuana traces had a

substantial inpact on the jury's verdict. See, e.q., United

States v. Linones, 8 F.3d 1004, 1008 (5th Cr. 1993), cert. denied,

114 S. Ct. 1543, and cert. denied, 114 S. C. 1562 (1994).

V.

Ni eto argues that his prosecution on the aiding and abetting
count connected with the Novenber 6 seizure of cocai ne shoul d have
been collaterally estopped and barred by t he Doubl e Jeopardy O ause
of the Fifth Anendnent. On August 6, 1991, Nieto pled guilty, in
McAl len, to a single count of conspiracy to possess with intent to
distribute cocaine. This conspiracy was alleged to have occurred
bet ween Novenber 6 and Decenber 20, 1989. The conspiracy in the
present case was all eged to have extended fromJanuary 1988 to May
1992. The governnent eventually dropped the conspiracy charge
against Nieto in the present case. N eto now, however, argues that
the substantive count is barred as well, claimng that the guilty

pl ea on the prior conspiracy charge enconpasses the overt act for
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which he is charged in the present case.
It is well-established that a person may be convi cted of both
a conspiracy to commt certain offenses and the substantive

of fenses that were the objects of the conspiracy. United States v.

Felix, 112 S. . 1377, 1384 (1992) (noting that "a substantive

crinme, and a conspiracy to commt that crine, are not the 'sane

of fense' for double jeopardy purposes”); United States v. Kalish,

734 F.2d 194, 198 (5th Gr. 1984), cert. denied, 469 U S. 1207

(1985). N eto attenpts to avoid this |ine by couching his argunent
internms of "collateral estoppel.™

The collateral estoppel conponent of the Double Jeopardy
Cl ause protects a crimnal defendant from the relitigation of

ultimate facts at subsequent prosecutions. Ashe v. Swenson, 397

U S 436 (1970). The Ashe Court noted that collateral estoppe

"means sinply that when an issue of ultimate fact has once been
determ ned by a valid and final judgnent, that issue cannot again
be litigated between the sane parties in any future lawsuit."” 1d.
at 443. Moreover, "the collateral estoppel effect attributed to
t he Doubl e Jeopardy Clause . . . may bar a | ater prosecution for a
separate of fense where the Governnent has | ost an earlier prosecu-

tion involving the sane facts.” United States v. D xon, 113 S. C.

2849, 2860 (1993).
Recently in Wight v. Wiitley, 11 F.3d 542, 546 (5th Cr.),

cert. denied, 114 S C. 2168 (1994), this court held that

coll ateral estoppel bars "relitigation of a previously rejected

factual allegation where that fact is an ultimte issue in the
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subsequent case.”" Quite sinply, Nieto has failed to indicate which
ultimate issue pertaining to his conviction on the Novenber 6,
1989, aiding and abetting count was previously rejected when he
pl eaded guilty to the earlier conspiracy charge. Accordingly, we

reject his collateral estoppel claim

VI,

Fuentes, along with Garcia and Barrios by adoption, argues
that the district court inproperly denied a defense request to
strike a potential juror for cause. The decision whether to strike
a juror for cause is conmtted to the sound discretion of the

district court. United States v. ©Mendoza-Burciaga, 981 F.2d 192,

197-98 (5th Gir. 1992), cert. denied, 114 S. C. 356 (1993).

In this case, during voir dire, the judge screened the juror

hinself.1 After determi ning that the venirenan had been confused

! The incident in question proceeded as foll ows:

M. Vaclavik (venireman no. 15): ". . . You said that just
because those people are sitting over there in that corner, that
that probably does not nean that they're guilty. Then | ask you a
question, was there not probable cause for themto be here in the
first place, and is it not for the jury to decide whether they're
guilty or innocent, if I"'mselected as a juror."

M. Bires (defense counsel): "Wll, let nme ask you .

M. Vaclavik: "I nean, that blew ny nind, because I"'msitting
here saying, you know, why are we here . . . | nean, |'m standing
here saylng that | assume in mnd that they're here because
they probably are guilty, but don't know t he evidence; but until
I find the evidence, if I'mchosen as a juror, until | find that
evi dence, |'mgoing to assune that sonething went wong here."

The judge then instructed the jury that "these nmen are here because a grand
jury decided that there was enough evidence to bring themto trial. That does
not change the fact that they are not guilty."

The judge then asked M. Vacl avi k:

Court: "Do you have a problemwi th the fact that they're innocent
and they nmust renmain i nnocent unless the government can prove that

(continued...)
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by "sone | awyer tal k," the judge refused to grant the chall enge for
cause. Here, where the judge took pains to screen the juror, we
find no abuse. 1d. at 198.

Moreover, the defendants failed to prove prejudice fromthe
failure to excuse the juror for cause. The juror did not serve,
because he was perenptorily struck. Thus, defendants have not
established any prejudice that anpbunts to reversible error. At
nmost, defendants |ost a perenptory strike, which itself is not

ground for reversal. Ross v. Cklahoma, 487 U S. 81, 88 (1988).

VI,

Nieto and Garcia challenge the admssibility at trial of
extraneous crimnal offenses. N eto challenges the adm ssibility
of evidence that showed that he had offered to supply cocaine to an
undercover DEA agent for transport to New York, California, or
Fl ori da. This evidence forned the backbone of the governnent's
earlier conspiracy case against N eto. Garcia challenges the
adm ssibility of evidence that he was arrested on Septenber 10,
1992, at the Antrak station in Houston with twenty-five pounds of
mar i huana.

Def endants argue that the evidence was unduly prejudicial and

(...continued)
they're guilty beyond a reasonabl e doubt ?"

M. Vaclavik: "Your Honor, | have no problens with that, but the
way he made the statenent threw ne of f."

Court: "l understand."

M. Vaclavik: "And | apol ogi ze."
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shoul d have been excluded from trial. In both instances, the
gover nnment counters that the evidence was relevant to the issue of
i ntent.

W articulated a two-step analysis for determning the
adm ssibility of extrinsic offense evidence wunder Feb. R

Evip. 404(b) in United States v. Beechum 582 F.2d 898, 911 (5th

Cr. 1978) (en banc), cert. denied, 440 U S. 920 (1979).

First, it nmust be determ ned that the extrinsic offense
evidence is relevant to an issue other than the
def endant's character. Second, the evidence nust possess
probative value that is not substantially outwei ghed by
its undue prejudi ce and nust neet the other requirenents
of Rule 403.

The district court's ruling under rules 403 and 404(b) is revi ewed

for abuse of discretion. United States v. Gadi son, 8 F. 3d 186, 192

(5th Gr. 1993).
In United States v. Robinson, 700 F.2d 205, 213 (5th Cr.

1983), we held that district courts were required to nmake on-the-
record findings onthe probative val ue/prejudice issue if requested
to do so by a party. If a court fails to nake such findings
remand becones necessary "unless the factors upon which the
probati ve val ue/ prej udi ce eval uati on were nade are readi |l y apparent
fromthe record, and there is no substantial uncertainty about the
correctness of the ruling." I|d.

Garcia placed his intent into issue by entering a plea of not

guilty. United States v. Prati, 861 F.2d 82, 86 (5th Gr. 1988).

The Prati court specifically noted that "in a conspiracy case the
mere entry of a not quilty plea raises the issue of intent
sufficiently to justify the admssibility of extrinsic offense
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evidence." 1d. The trial court explicitly noted that the evidence
in question was nore probative than prejudicial on the issue of
i ntent and knowl edge. Consequently, we will defer in this instance
and find no abuse of discretion.

Simlarly, in Neto's case, the court determned that the
prejudice did not outweigh the probative value of the evidence.
The evidence in this case was probative on the issue of know edge
and intent. Ni eto was not charged with the conspiracy, but the
governnent had to show his know edge of the cocaine trafficking
activity of the organization in order to link himto the seizures
on March 14 and Novenber 6. Again we find no abuse of discretion.

In the alternative, we note that any error here is harnm ess.
"I'n a harml ess error exam nation, '[wl e nust viewthe error, not in
isolation, but in relation to the entire proceeding.'" United

States v. Wllianms, 957 F.2d 1238, 1244 (5th Cr. 1992) (quoting

United States v. Brown, 692 F.2d 345, 350 (5th Gr. 1982)). W

must deci de whet her the i nadm ssi bl e evidence actually contri buted
to the jury's verdict. To constitute reversible error, the

evidence nust have had a "substantial inpact"” on the verdict.

United States v. El-Zoubi, 993 F.2d 442, 446 (5th Gr. 1993).

W have already noted the substantial evidence to convict
Ni et o. Co-conspirator testinony established that he played a
promnent role in the organization's transportation activities.
The adm ssion of his conversation wth the DEA agent added, at
nmost, marginally to the governnent's case.

Wth respect to Garcia, we rejected his sufficiency claim
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because he is not allowed to raise it by adoption. W determ ne
here, however, that not only did sufficient evidence exi st agai nst
him but a quantum of evidence that would render the adm ssion of
the extrinsic evidence harnl ess beyond a reasonabl e doubt. Jasso
and Rivas testified at trial that Garcia was a nenber of the
conspiracy. Garcia was one of the persons who drove trucks from
cocai ne stash locations in Brownsville to Houston. |In fact, Garcia
himsel f was arrested at the Sarita checkpoint seizure because he
was a passenger in the rig. Testinony indicated that Garcia rode
in the rig in an effort to capitalize on his association with
governnent officials at the checkpoint. 1In light of the record as
a whole, we conclude that the jury's verdict in this case was not
substantially affected by the adm ssion of the extrinsic evidence

pertaining to Garcia or N eto.

VIIT.

Garcia argues that the credibility of prosecution wtness
Jasso was i nproperly bolstered at trial. The defense clained that
the fact that the district judge had accepted Jasso's plea
agreenent, when brought to the attention of the jury, conveyed a
message to the jury that the judge thought that w tness was

credi ble.? The court denied the defense notion for a mstrial but

2 The defense made the foll owi ng objection

M. Bires: "Your Honor, that's the second tine that the govern-
nment has.lnter+ected in front of this jury that one of these

cooperating defendants has pled guilty to you and been sentenced
by you and has been sentenced by you under very favorable terns,

and it has also been in place before this jury that one of the
(continued...)
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provided a cautionary instruction to the jury.?
We bel i eve that any potential prejudice in this case was cured

by the cautionary instruction. See United States v. WIlis, 6 F. 3d

257, 263 (5th Cr. 1993); see also Zafiro v. United States,

(...continued)
conditions of their plea and one of their conditions of receiving
favorable treatment 1s that they testify truthfully in any pro-
ceedings in federal court.

It puts us in a really bad situation because the jury is placed on
notice that this person has fulfilled his contract with the
overnment and that this Court has given the inprimatur to it by

ulfilling the bargain, by honoring the bargain with a reduced
sentence . . . | think it LUSt absol utely and fundanental |y
undermines ny client's right to a fair trial in this courtroom

because the jury))and | firmy believe that juries have a trenen-
dous anount of respect for judges and think that they cannot do

any wong and | ook to you for guidance

Court: "Your problemis not the plea agreement but that I'mthe
one that took the plea agreenent?"

Bi res: "Yes, sir."

Court: "Ckay. "

Bi res: “In every case there is a plea agreenment."

Court: “"Never even thought of that."

Bires: “It's the fact that you are the one that honored the
bargai n the governnent had with these particul ar defendants by
sentenC|ng themin a way that conplies with their agreement. "In
ot her words, you bought his story and their story that they're

telling the truth and it conveys a nessage to the jury."

8 The court instructed the jury as foll ows:

Ladi es and gentlenen, one of the nost inportant jobs a jury
perforns is to decide whether to believe witnesses when they talk
to you fromthe witness stand, obviously. Don't let the fact that
thesemﬁeo | e have pleaded guilty before ne enter into that deci-
si on wnether you believe themor not. | may have to decide

whet her | believe themin connection with sentencing, but don't
let it affect how you believe.

You consi der whether you believe a witness, whether it's this
young man or anybody el se that testifies, based upon the factors
that are conmon sense. How do they tell their stories? Have they
been contradicted b sonebod¥ el se? Do they have a notive to |ie?
Do they seemto be honest? You know how to tell when people are
telling the truth.

So just don't pay any attention to the fact that they nay have

pLeaged guilty before ne and promised to testify. Wuld you do
t hat ~
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113 S. C. 933, 939 (1993) (noting that "juries are presuned to
followtheir instructions"). As aresult, we find that the jury's
verdict was not substantially affected by this information.

Therefore, there was no reversible error.*

| X.

Capistran clains that he has a history of nental illness upon
which his counsel failed to act. He argues that his attorney's
performance was ineffective under the standards of the Sixth
Amendnent. An ineffective assistance claimwi |l not be reviewed on
direct appeal if it was not raised below unless it is one of those
"rare i nstances where an adequate record exists to evaluate such a

claimon direct appeal."” United States v. Pierce, 959 F.2d 1297,

1301 (5th Gr.), cert. denied, 113 S. C. 621 (1992). This case is

not one of those rare instances.

X.
Capistran clains error because he was denied a hearing to
determ ne whether he was conpetent to stand trial. According to
18 U.S.C. § 4241(a):

The court shall grant the [defense or prosecution notion
for a conpetency hearing], or shall order such a hearing
on its own notion, if there is reasonable cause to
believe that the defendant may presently be suffering
froma nental disease or defect rendering himnentally
i nconpetent to the extent that he i s unabl e to under st and
the nature and consequences of the proceedi ngs agai nst

4 Defendants Fuentes and Barrios purport to adopt this issue under
rule 28(i). Because this issue is a fact-specific inquiry, however, it cannot
be rai sed by adoption. Harris, 932 F.2d at 1533.
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himor to assist properly in his defense.

Before or during trial, the district court did not have reasonabl e
cause to believe that Capistran was suffering froma nental defect.
Bef ore sentenci ng, however, the court was infornmed of Capistran's
mental history. The pre-sentence investigation report ("PSR")
noted that Capistran had reported hearing voices and had been
hospitalized in Novenber 1988 for nental health problens.
Capi stran al so reported that he was taking Hal dol for his all egedly
schi zophreni ¢ condition.

An addendum to the PSR indicated that Capistran's nenta
hi story had been verified by nedical records obtained fromseveral
doctors who had treated him The PSR also indicated that the
medi cal records were available for the district court to review.

Courts viol ate a defendant's due process by failing to provide
conpet ency hearings where evidence raises "bona fide doubt" about

conpet ency. Mclnerney v. Puckett, 919 F.2d 350, 351 (5th Cr.

1990). \When a district court has held a conpetency hearing, we
review the conpetency determnation under a clearly erroneous

standard. United States v. Dockins, 968 F.2d 888, 890 (5th Cr.

1993). The district court did not hold a hearing in this case,
however . Strong evidence indicated doubt as to Capistran's

conpetency, so the district court erred in failing sua sponte to

order a conpetency hearing. Such an error does not warrant

automatic reversal, United States v. Hutson, 821 F.2d 1015, 1018

(5th CGr. 1987), as Capistran's substantive rights were affected

only if he was actually inconpetent at the tine of trial.
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This circuit has ruled that a defendant's procedural rights
may be vi ndi cat ed by a neani ngful retrospective conpetency heari ng.
Id. Thus, we renand to the district court to determ ne whether a
meani ngf ul retrospective conpetency hearing can be held. See Bruce

v. Estelle, 536 F.2d 1051, 1056-57 (5th G r. 1976), cert. denied,

429 U. S. 1053 (1977). I f a meani ngful hearing can be held, the
district court should proceed to determ ne whet her Capistran was
conpetent to stand trial. Hut son, 821 F.2d at 1018. If a
meani ngf ul hearing can be held, and Capistran is held to have been
conpetent at the tinme of the trial, his convictions wll be
affirmed i n accordance with this opinion. If Capistranis foundto
have been inconpetent or a neaningful hearing cannot be held,
Capistran can be retried only after he is found to be conpetent.

Id. at 1021.

Xl .

A
Garcia, Barrios, and Nieto challenge the district court's
cal cul ation of the base anmobunt of drugs involved in each of their
cases for sentencing purposes. In each instance, the court
determned that a base level of 42 applied because over 1,500

kil ograns of cocai ne was invol ved.
The district court's calculation wth respect to the anount of
drugs involved is a factual finding that we reviewfor clear error.

United States v. Rogers, 1 F.3d 341, 342 (5th Gr. 1993). The

district court may rely upon information contained in the PSR as
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long as the information has sonme mninumindicia of reliability.

United States v. Young, 981 F.2d 180, 185 (5th G r. 1992), cert.

denied, 113 S. C. 2454, and cert. denied, 113 S. C. 2983 (1993).

This court has held that defendants who take part in "jointly
undertaken crimnal activity" may be held accountable, in the
determ nation of their base offense |l evel, for their own conduct as
well as "all reasonably foreseeabl e acts and om ssions of others in

furtherance of the jointly undertaken crimnal activity.” United

States v. Smth, 13 F.3d 860, 864 (5th Cr.), cert. denied,
114 S. C. 2151 (1994). In a drug conspiracy, the district court
can consider drugs that were part of "the sane schene, course of
conduct, or plan.” Rogers, 1 F.3d at 345.

Garci a was sentenced on the basis of three cocaine trafficking
trips that the PSR noted that he made, involving between 800 and
1,200 kil ograns of cocaine. The court sentenced himon the basis
of 2,400 kil ogranms of cocaine. Garcia challenges the district
court's determnation that Garcia was involved in three separate
drug trafficking trips.

Garcia was a driver for the organization. Co- conspi rat or
testinony and hotel receipts indicate that he was involved in trips
in January and February 1989. 1In addition, he was arrested at the
Sarita checkpoint seizure in March 1989. Fully 825 kil ograns were
seized at the Sarita checkpoint seizure, and simlar anounts were
involved in the January and February trips. The finding that
Garcia trafficked in 2,400 kilograns of cocaine is not clearly

erroneous.
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Like Garcia, Barrios was a driver for the organization. The
PSR indicated that Barrios made five trafficking trips between
August 1988 and January 1989. The PSR al so determ ned t hat between
800 and 1,200 kilograns were involved in each trip. The court
sent enced based upon a total of 4,000 kil ograns of cocai ne. Again,
co-conspirator testinony, including that of R vas, Zuno, and Jasso,
and hotel records support the PSR s conclusions and the court's
findings. W do not find clear error here.

Nieto's base |evel was calculated using an anount of over
24,000 kil ograns of cocaine. This nunber included 7,664 kil ograns
found at the Bass Boul evard ranch i n Cctober 1989 as well|l as 17, 240
kil ograns shi pped to Munguia during the course of jointly under-
taken crimnal activity.

Nieto clainms that he is, in effect, being punished tw ce for
the sane conduct because of his earlier sentence on conspiracy
charges pending from actions taken in Novenber and Decenber 1989.
W reject Nieto' s argunent.

The PSR from N eto's earlier conviction indicates that he was
being held accountable for only three kilograns of cocaine in
connection with his attenpt to traffic cocai ne through undercover
DEA agents. The district court inthis case held Ni eto account abl e
for drugs foreseeable while he was aiding and abetting separate
activities. There is no indication that N eto previously has been
held accountable for the drugs that were funneled through the
ranch, his machi ne shop, or the Brownsville warehouse. Moreover,

it is well established that conduct previously considered as
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rel evant conduct in one case can be used to calculate the base

of fense |l evel in a subsequent prosecution. United States v. Cruce,

21 F.3d 70, petition for cert. filed (U S June 24, 1994)

(No. 93-9711).

The district court did not err by adopting the PSR s findi ngs
that held N eto accountable for the cocaine seized at the Bass
Boul evard ranch i n OCct ober 1989 and for 17, 240 kil ograns of cocai ne
shipped to Minguia over the course of tine.> These anounts
certainly involved conduct that was reasonably foreseeable to
Nieto, especially in light of his role as a transportation
organi zer within the organization. Nieto easily reached and
surpassed the 1,500-kilogramthreshold to warrant a base offense

| evel of 42.

B

Bot h Fuentes and Nieto received four-I|evel upward adj ustnents
for sentencing purposes under U S. S.G § 3B1.1. This section
provides for an increase if the defendant is found to be an
"organi zer or leader of crimnal activity involving five or nore
participants or was otherw se extensive." The guidelines do not
say that a defendant has to have personally supervised five or nore
persons. Again we review the district court's findings regarding

a defendant's conduct for clear error. United States v. Pof ahl

990 F.2d 1456, 1480 (5th Cr.), cert. denied, 114 S. C. 266, and

5> According to the PSR, Minguia adnitted to distributing over 20 tons
of cocai ne but was held accountable for only 17,240 kil ograns, which was the
amount supported by seizures and debriefings.
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cert. denied, 114 S. . 560 (1993).

Evi dence obviously supported a finding that the Juan Garcia
Abrego group involved well over five participants. The PSR s
finding that Nieto served as a | eader was supported by testinony
indicating that N eto led a transportation arm of the Abrego
organi zation. The district court did | ook beyond the two substan-
tive offenses for which Neto was convicted to determ ne that he

was a | eader. This is allowed under the law of the circuit.

United States v. Vaquero, 997 F.2d 78, 84 (5th Cr.), cert. denied,
114 S. Ct. 614 (1993).

Nevertheless, N eto argues that this constituted double
puni shnment, given his earlier conviction for trafficking activity.
We reject this argunent again, as there is no indication that the
current sentence is consideration of conduct for which he has been
puni shed. 1n any event, conduct that enhances a base of fense | evel
may be the subject of a separate prosecution w thout inplicating

doubl e j eopardy. United States v. Ainsworth, 932 F.2d 358, 363

(5th Gr.), cert. denied, 112 S. C. 327, and cert. denied,

112 S. Ct. 346 (1991).

Fuentes clains that he did not supervise nore than one person.
Evi dence i ndi cated that Fuentes's activities involved at |east five
participants. Wile Fuentes may not have directly controlled five
participants, the guidelines do not have such a requirenent. The
district court adopted the findings of the PSR which noted that
Fuentes played a significant role in transporting the cocaine that

went through the Bass Boul evard |ocation. Fuentes was in direct
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contact with Matanoros and woul d t ake charge of the cocai ne when it
arrived from Mexi co. W find no error in the district court's

assessnent of Fuentes's role.

C.

Al'l five defendants received two-level enhancenents under
US S G 8§ 2D1.1(b)(1) for firearns related to a drug offense. W
reviewfor clear error. Vaquero, 997 F.2d at 84. This circuit has
held that defendants may be charged because of a co-defendant's
reasonably foreseeabl e possession of a firearmduring the comm s-

sion of an offense. United States v. Aqguilera-Zapata, 901 F.2d

1209, 1215 (5th Gr. 1990). In drug trafficking cases, firearns

are ordinarily regarded as "tools of the trade.”" United States v.

Mergerson, 4 F.3d 337, 350 (5th Gr. 1993), cert. denied,

114 S. C. 1310 (1994).

Fuentes, Capistran, Garcia, and Barrios, who were al
convicted on the conspiracy count, claim that they were never
personally in possession of firearns and that the record fails to
indicate that it was conmon know edge in the organi zation that co-
conspirators carried guns. The PSR s indicated that nunerous
firearnms were seized in conjunction with the drugs seized at nmany
sites during the investigation of this conspiracy. |In addition
the PSR s said that it was common know edge that many nenbers of
the organi zation carried firearns.

Nieto clains that the court is limted to exam ning evi dence

surroundi ng the two substantive counts for which he was convi ct ed.
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We again reject this argunent. Ofense | evel adjustnents are to be
determ ned using all conduct within the scope of § 1B1.3. Vaquero,
997 F.2d at 84.

Wth respect to all defendants, the district court found that
it was reasonably foreseeabl e t hat weapons woul d be i nvol ved i n the
crimnal activity of the organization, given its size, the anount
of drugs involved, and the nunber of guns confiscated. ©Moreover,
the PSR indicated that Minguia, Banda, and others carried guns.
Testinony also indicated that Banda and Zuno regularly carried
guns. W find no clear error here.

Fuentes (along with Garcia and Barri os by adoption) al so argue
that the district court violated the Ex Post Facto Cl ause of the
Constitution by applying a guideline version that replaced a
previous scienter requirenent for 8 2D1.1(b) wth the |esser
"reasonabl e foreseeability" standard. Def endants claim that the
pre- Novenber 1, 1989, guidelines should have been applied and that
t he two-| evel enhancenent woul d not have occurred.

The Ex Post Facto O ause, Article 1, 8 9, cl. 3 of the

Constitution, prohibits the retroactive application of a penal |aw

only if it causes a disadvantage to the defendant. United States
V. Suarez, 911 F.2d 1016 (5th Cr. 1990). In this case, under

Aqui | er a- Zapata, defendants would have received the enhancement

under the earlier version of the guidelines.
We acknow edge that under Suarez, a defendant had to possess
afirearmintentionally in order to have a sentence enhanced. This

scienter requirenent, however, applied only to personal possession
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cases. Agui | era- Zapata expressly approved an inference that a

"def endant shoul d have foreseen a co-defendant's possession of a
danger ous weapon, such as afirearm if the governnent denonstrates
t hat anot her partici pant know ngly possessed t he weapon." 901 F. 2d

at 1215. See also Suarez, 911 F.2d at 1019, n.1 (distinguishing

Agui | era- Zapata). Because testinony in this case established that

menbers of the organi zati on knowi ngly carried guns, the enhancenent
was warrant ed under the pre-Novenber 1, 1989, guidelines as well as

t he post-Novenber 1, 1989, quidelines.

D

Barrios and Fuentes (with Garcia by rule 28(i) adoption) argue
that the district court erred in applying the 1992 version of the
guidelines to their conspiracy convictions.® Garcia and Barrios
claimthat their involvenent in the conspiracy ended sonetine in
1989. Under the 1988 version of the guidelines, defendants' base
of fense | evel would have been 36 instead of 42. Each def endant
clains that he was faced with an increased penalty because of the
application of the 1992 gui deli nes.

Def endants argue that their involvenent in the conspiracy
ended in 1989; defendants do not contend, however, that they
w thdrew fromthe conspiracy by taking "affirmative acts i nconsi s-
tent with the object of the conspiracy and communi cated i n a manner

reasonably cal cul ated to reach other conspirators.” United States

5 Fuentes does not raise an ex post facto argunent with respect to his
substantive counts and, consequently, neither does Garcia. Barrios was
convi cted only on the conspiracy count.
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v. US GypsumCo., 438 U S. 422 (1978); United States v. Thonas,

12 F. 3d 1350, 1371 (5th Cr.), cert. denied, 114 S. . 1861, and

cert. denied, 114 S. C. 2119 (1994). A conspirator who fails

effectively to withdraw from a conspiracy

w Il be sentenced under the [anendnents to the] guide-
lines even if he hinmself did not commt an act in
furtherance of the conspiracy after [the effective date
of the anmendnents], or did not personally know of acts
comm tted by ot her conspirators after [the effective date
of the anendnents], if it was foreseeable that the
conspi racy woul d continue past the effective date of the
[ amendnent s] .

United States v. Devine, 934 F.2d 1325, 1332 (5th Gr.), cert.

denied, 112 S. C&. 349, and cert. denied, 112 S. C. 911, and cert.

denied, 112 S. C. 952, and cert. denied, 112 S. C. 954, and cert.

denied, 112 S. C. 1164, and cert. denied, 112 S. C. 1709 (1991).

Adistrict court's finding that a conspiracy did not cease for
gui del i nes purposes is a factual finding reviewed for clear error.
Thomas, 12 F.3d at 1371. In this case, there is no finding on the
record with respect to Barrios and Garcia, because there is no
indication that Barrios or Garcia raised this objection bel ow
Consequently, we review for plain error. Pofahl, 990 F.2d at 1479.

Nei t her Barri os nor Garci a has established any affirmative act
of withdrawal fromthe conspiracy. A governnent seizure of noney
occurred in April 1990, indicating that the conspiracy continued
past 1989. The indictnment further alleged that the conspiracy
continued through 1992. The guideline anmendnents that went into
ef fect on Novenber 1, 1989, provide for a base offense | evel of 42
for the amount of drugs for which the defendants were found to be
responsible. There is no plain error with respect to Barrios and
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Gar ci a.

Fuentes first raised this argunent at his sentenci ng hearing.
He did not request a ruling on when the conspiracy ended. On
appeal, Fuentes clains that his involvenent termnated at the tine
of the Bass Boul evard sei zure. He has not, however, established an
affirmative act of withdrawal. Moreover, when the i ssue was rai sed
at sentencing, he conceded that the conspiracy extended beyond
Novenber 1989. Because Fuentes has not questioned that the
conspiracy continued beyond Novenber 1, 1989, we find no clear
error in the determnation that the conspiracy continued beyond

t hat dat e.

E
Ni eto challenges the court's rejection of his acceptance of
responsibility for the offense. Under U. S.S.G § 3El.1(a), a
defendant is entitled to a two-1evel reduction in his offense | evel
if he "clearly denonstrates acceptance of responsibility for his
offense." This is a determ nation of fact that we revi ew under an
even nore deferential standard than clearly erroneous. United

States v. Perez, 915 F.2d 947, 950 (5th Cr. 1990). The district

court rejected Nieto's request, because a PSR addendum i ndi cated
that he had tried to escape fromjail in March 1993 whil e i ncarcer-
ated for the previous conspiracy conviction. This type of action
is plainly inconsistent with a clai mof acceptance of responsibil -

ity. We find no error.
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X
For the foregoing reasons, we AFFIRM the convictions and
sentences of all defendants except that we REMAND for a determ na-
tion of whether a neaningful retrospective conpetency hearing for
def endant Capistran can be held and for further proceedings

consistent with this opinion.
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