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No. 93-1872
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
KELVI N LAMAR OVENS,

a/ k/ a Pancho Vegas

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(4:92-CR- 10-Y-5)

(August 25, 1994)

Before JOLLY, WENER and STEWART, Crcuit Judges.
PER CURI AM *

In this direct crimnal appeal, Defendant-Appellant Kelvin
Lamar Ownens contests his conviction and sentence for drug rel ated

crimes. Specifically, Omens contests evidentiary rulings and

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



sentence cal cul ati on and evi dence. Finding noreversible error, we
affirm
I
FACTS AND PROCEEDI NGS

A Texas grand jury returned a 35-count indictnent against
Onens and 22 others, alleging drug, weapons, and noney-| aunderi ng
of fenses. Following a two-day trial, a jury convicted Ovens on the
three counts for which he was charged. The district court
sentenced Onens to |ife inprisonnent, and this appeal foll owed.

The district court allowed Texas H ghway Patrol O ficer John
Pellizzari to testify that a narcotics detection dog alerted on the
door and trunk area of a vehicle driven by Onens. At trial and on
appeal, Onens objected to the testinony as hearsay, arguing that
the dog's alert is assertive conduct, and thus a statenent for
pur poses of the hearsay rule.

Pellizzari testified that he stopped a car driven by Owens
because he was not wearing a seat belt, then | earned that Omens did
not have a driver's license. Pellizzari inpounded the vehicle
because neither Ownens nor either of his two passengers could
legally operate the car in Texas. Pellizzari searched the vehicle
and rel eased its personal contents to the occupants. One of the
items was a blue antifreeze jug. Pellizzari testified that the jug
appeared to contain water.

Pel lizzari arrested Omens for traffic violations, and he was
rel eased that same day. The next day a narcotics detection dog

searched the vehicle and alerted to the driver's door handl e and



the right side of the trunk area, but no drugs were found in the
car. According to Shelley Franklin, a co-conspirator in the drug
distribution ring, the antifreeze bottl e contai ned one kil ogram of
cocai ne dissolved in water.
|1
ANALYSI S
A
We review the district court's evidentiary rulings for abuse

of discretion. United States v. Carrillo, 20 F. 3d 617, 619 (5th

Cr. 1994). In a crimnal case, "review of the trial court's
evidentiary rulings is necessarily heightened." 1d.

The governnent argues that the dog's alert could not be a
statenent under Fed. R Evid. 801(a), which defines the term
"statenent" as "nonverbal conduct of a person, if it is intended by
the person as an assertion." The governnent maintains that, as a
dog is not a person, its nonverbal assertion--the alert--cannot be
a statenent for purposes of the hearsay rule.

We need not decide this issue, however, as any error that may
have occurred was harm ess in view of the overwhel m ng evi dence of
Onens' quilt. The harm ess-error doctrine mandates that we view

the error inrelation to the entire proceeding. United States v.

Gadi son, 8 F.3d 186, 192 (5th Cr. 1993). To reverse a conviction
based on the erroneous adm ssion of testinmony, we nust find "a
significant possibility that the testinony had a substanti al i npact

on the jury." United States v. Sanchez-Sotelo, 8 F.3d 202, 210

(5th Cr. 1993) (internal quotations omtted), cert. denied,




114 S. Ct. 1410 (1994).

Franklin testified that Oanens was i nvol ved wi t h Ronal d Fi sher,
Franklin, and a nunber of other individuals in the business of
selling crack cocaine. Fi sher introduced Franklin to Oaens in
Septenber of 1990 in Fort Wrth, Texas. Omens, who was from
Las Vegas, took one kilogram of cocaine back there with him
Franklin explained that the usual nethod of transporting the
cocaine was to dissolve it in water in an antifreeze contai ner,
then reseal the bottle. Franklin testified that he was involved in
cocai ne transactions with Oanens every six or seven weeks between
Septenber 1990 and Septenber 1991, and that they always used the
sane nethod to transport the cocaine.

Franklin indicated that Fisher and Omens had a close
relationship, that they referred to each other as brothers, and
that Onens stayed in Fort Worth for an extended period to protect
Fi sher after Fisher had been injured. Franklin further testified
that Omens nmade sone paynents for the cocaine in person, through
Western Union, or by wire fromLas Vegas to Fort Wrth through an
internmediary in California. Franklin identified a nunber of wre
transfers fromOmsens or a friend in Las Vegas to Fort Wbrth.

Cerald Brown testified that he was involved in drug sales with
Fi sher and Onens. Brown's role in the organi zation was to test the
cocaine for purity. He first met Ovens in |ate 1990 or early 1991.
Brown testified that he attended a neeting with Osmens, Fisher, and
Victor Costa at a restaurant in Arlington, Texas, early in 1991.

The group went to Brown's house fromthe restaurant to consummate



a cocai ne transaction. Brown tested the cocai ne Costa produced and
informed Fisher of its purity. Osens then gave Costa a | arge sum
of nmoney and a handgun, and Oaens left with the cocai ne. According
to Brown, Costa nmade three nore deliveries of cocaine to Fisher and
Onens at Brown's house. Brown testified that the total anount
involved in these transactions was about 10 kil ograns. Br own
further indicated that Oanens always carried a firearm

Victor Costa testified that he net Omens through Fisher in
early 1991. The purpose of the neeting was to determ ne whet her
Fi sher coul d sell between 100 and 300 kil ograns of cocai ne a nont h.
Costa testified that, during a February 1991 neeting at a Denny's
restaurant, Owens expl ai ned how he transported cocaine from Fort
Wrth to Las Vegas by dissolving it in containers, then transforned
it to rock or base there.

The nmen cane to an agreenent concerning a cocai ne deal and
went out to the parking lot to transfer the noney. Fi sher and
Onens got into one vehicle and Costa got into his. Fi sher then
handed Costa $35, 000. Costa testified that the noney was fina
paynment on a six-kilogramdeal. He also described a four-kilogram
deal at Brown's hone in which Omens participated. Costa testified
t hat Oanens brought $80,000 to the house to pay for the cocaine, and
that he (Costa) did three deal s invol ving Onens, delivering between
24 and 30 kil ograns of cocaine to Fisher.

This evidence firmly establishes that Ovens was a key pl ayer
in Fisher's organi zation. In viewof this evidence, it is unlikely

that Pellizzari's testinony concerning the dog alert had a



significant inpact on the jury or its verdict; thus, any error in
admtting this testinony would be harnl ess.
B

Onens next contends that the district court erred by
overruling his objection to using the guideline for crack rather
than the guideline for powder <cocaine in the presentence
i nvestigation report (PSR) to establish his offense |evel. Owens
argues that the evidence at trial indicated, at nost, that he
pi cked up and del i vered powder cocai ne for Fisher and Costa. Owens
mai ntains that the PSR s reliance on testinony fromthe trials of
co-defendants to establish his involvenent with crack violates his
Si xth Amendnent right to confrontation.

The PSR states that, as part of the conspiracy, Fisher
obtained multi-kilogram quantities of cocaine from Costa and
converted it to crack for distribution. Fisher provided crack to
Onens, who transported it to Las Vegas and distributed it. Owens
ran a nunber of crack houses in Las Vegas, which he pointed out to
Franklin and Fisher during a visit. The PSR indicates that the
Fi sher organization, in which Owmens played a nmanagerial role,
manuf actured bulk quantities of crack cocaine from the powder
cocai ne obtained from Costa. The PSR explained that Costa's
testinony at Onens' trial did not paint a conplete picture of the
scope of the Fisher organization. Therefore, to supplenent this
testinony, the probation officer relied on Costa's testinony from
Fisher's trial, investigative materials, and interviews wth DEA

agents.



I n conputing Onens' base offense | evel, the author of the PSR
observed that Costa delivered between 24 and 30 kil ograns of
cocai ne to Fisher between Decenber 1990 and February 1991. As the
obj ect of the Fisher organi zati on was to convert cocai ne i nto crack
for distribution, the probation officer interviewed a DEA chem st
to ascertain how nmuch crack could be produced from 24 to 30
kil ograns of cocaine. The chem st reported that 24 kil ograns of
cocai ne coul d be converted to 21. 36 kil ograns of crack. Using this
i nformation, Onens' base offense | evel was cal cul ated in the PSR as
42, pursuant to U S.S.G § 2D1.1(c)(1) (15 kilograns or nore of
cocai ne base).!

W review a sentencing court's factual findings for clear

error. United States v. Eastland, 989 F.2d 760, 767 (5th Cr.),

cert. denied, 114 S.C. 246, and cert. denied, 114 S. C. 443

(1993). Although Onens objected to the PSR s determ nati on that he
should be sentenced under the crack guideline, he offered no

evidence to rebut the PSR s factual findings. See United States v.

Ki nder, 946 F.2d 362, 366 (5th Gr. 1991) (defendant bears burden

of proving contents of PSR unreliable), cert. denied, 112 S. Ct.

1677, and cert. denied, 112 S. . 2290 (1992). Accordingly, the
district court was free to adopt the facts in the PSR w thout
further inquiry, provided those findings had a sufficient

evidentiary basis. United States v. Sherbak, 950 F.2d 1095, 1099-

' If the PSR had used the anpbunt of cocaine involved rather
than converting it to crack, Onens' base offense | evel would have
been 34. See § 2D1.1(c)(5) (at |east 15 but | ess than 50 kil ograns
of cocai ne).



1100 (5th Cir. 1992). 1In determ ning whether the findings had a
sufficient evidentiary basis, the district court coul d consi der any
information, so long as there were sufficient indicia of

reliability to support its probable accuracy. United States v.

Angul o, 927 F.2d 202, 204-05 (5th Cr. 1991); see 8§ 6Al1l.3, comment.
The district court did not clearly err by sentencing Owens
under the guideline for crack. According to the PSR, the purpose

of the Fi sher organi zati on was to nmanufacture and di stribute crack,

see United States v. Fisher, 22 F.3d 574, 575 (5th Cr. 1994); and
Onens played a major role in this organi zation. Franklin and Costa
testified at Onens' trial regarding Omens' involvenent wth crack.
The PSR also relied oninvestigative materials, interviews wth DEA
agents, and testinony from the trials of co-conspirators to
establish that Omens had sold and transported crack. Contrary to
Onens' argunent, the district court did not err inrelying on this

mat eri al . See, e.d., United States v. Vaquero, 997 F.2d 78, 84

(5th Gr.) (affirmng |eadership enhancenent based on statenents
from confidential informants and cooperating defendants), cert.

denied, 114 S.C. 614 (1993); United States v. Ramrez, 963 F.2d

693, 707-08 (5th CGr.) (affirmng drug quantity finding based on
testinony from co-conspirators' trial; court nust conply wth
8 6Al. 3 by gi ving defendant right to respond to information), cert.
denied, 113 S.Ct. 388 (1992); United States v. Manthei, 913 F.2d

1130, 1137-38 (5th Cr. 1990) (affirmng drug quantity finding
based on DEA investigative materials and testinony from state

crim nal case agai nst defendant).



In a related argunent, Owens contends that the district court
violated the Confrontation Cause by using testinmony from the
trials of co-defendants to support the finding that he was i nvol ved
inthe crack distribution. This argunent is singularly lacking in
merit. "[A] defendant's confrontation rights at a sentencing
hearing are severely restricted. A court may rely upon
uncorroborated hearsay testinony, and even on an out-of-court

statenent by an wunidentified informnt." United States v.

Rodri guez, 897 F.2d 1324, 1328 (5th Cr.) (internal citations
omtted), cert. denied, 498 U S. 857 (1990). As |long as evidence

used at sentencing has "sufficient indicia of reliability to
support its probable accuracy,” it may be consi dered. 8§ 6A1.3
Onens does not contend that the testinony fromthe prior trial is
unrel i abl e.

C.

Onens' final argunent is that by inposing harsher penalties
for crack offenses than for offenses involving powder cocai ne, the
Quidelines violate the Due Process C ause of the Fifth Arendnent,
and the Eighth Anendnent's prohibition of cruel and unusual
puni shment. W rejected a simlar Eighth Anendnent challenge in
the appeal of Owmens' co-conspirators, Fisher and Dunkins. See
Fisher, 22 F.3d at 579-80. Onens' due process challenge is
foreclosed by United States v. Witson, 953 F.2d 895, 897

(5th Gr.), cert. denied, 112 S.C. 1989 (1992).

AFFI RVED.



