IN THE UNI TED STATES OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4777
Summary Cal endar

ROGER FREEMAN,
Pl ai ntiff-Appellant,
ver sus

LOUS W SULLIVAN, MD., Secretary
of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(CA 87 2773)

( August 19, 1993)
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

I n Decenber 1987, Roger Freeman sought judicial reviewof the
denial of his application for social security disability benefits.
The district court affirnmed, and Freenman appeal ed. Wiile the
appeal was pending, the Secretary of Health and Human Services

requested that the case be remanded for consideration of evidence

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



from a vocational expert. This court rejected Freeman's
contention that the record supported an award of benefits and
remanded to the district court for remand to the adm ni strative | aw
judge (ALJ) pursuant to the Secretary's request. After remanding
for further adm nistrative proceedings, the district court closed
the case in May 1989. The court did not enter a separate judgnent
di sm ssing the action.

On Cctober 4, 1991, the ALJ determned that Freeman was
entitled to disability benefits retroactive to March 16, 1984. On
January 15, 1992, Freeman filed a notion in the district court
requesting that the court order the Secretary to file post-renmand
findings of fact, and that the court enter judgnent in favor of
Freeman. The Secretary opposed the notion on the ground that the
order of remand to the ALJ had i ssued under the fourth sentence of
42 U S.C. 8§ 405(g),! thereby divesting the district court of
jurisdiction.

The magi strate judge determ ned that the May 1989 renmand was
a "fourth-sentence" remand that term nated the civil action. He
recogni zed that the entry of a judgnment? in Freeman's favor was a

prerequisite to an award of attorneys' fees under the EAJA, and

"The court shall have power to enter, upon the pleadings
and transcript of the record, a judgnent affirm ng, nodifying, or
reversing the decision of the Secretary, with or w thout
remandi ng the cause for a rehearing." 42 U S.C. 8§ 405(Q).

2 Apetition for fees and expenses under the EAJA nust be
filed "wthin thirty days of final judgnent in the action." 28
US C 8§ 2412(d)(1)(B)



that the procedure for recovering attorneys' fees in fourth-
sentence remand cases was unclear. Nevertheless, the nmagistrate
judge concluded that the district court |acked jurisdiction to
enter judgnent because the action had termnated wth the 1989
remand to the ALJ. Freeman filed a tinely objection to the
recommendation and a notion for district court attorneys' fees
under the EAJA. On the sane day, he filed in this court a petition
and supporting nenorandum seeki ng appel l ate attorneys' fees under
the EAJA.® Freeman noted in his menorandumto this court that the
magi strate judge had reconmmended that the district court declineto
enter judgnment in his favor because the May 1989 remand to the ALJ
had been the "final judgnment" in the suit. Freeman urged that the
court should apply an equitable tolling analysis to find his
petition for appellate attorneys' fees tinely. On May 4, 1992,
this court granted Freeman's unopposed notion for appellate
attorneys' fees in a one-sentence order.

On May 29, 1992, (apparently w thout the benefit of this
court's order) the nmagistrate judge reconmended that the district

court dismss as tine-barred the petition for EAJA fees filed in

Freeman' s simultaneous petitions for attorneys' fees in
this court and the district court were unconventional, but were
not without jurisdiction. See US. v. 329.73 Acres of Land,
Situated in Grenada and Yal obusha Counties, State of Mss., 704
F.2d 800, 811-812 (5th G r. 1983) (although appellate court may
enter EAJA award,"rarely will the district court not be the
appropriate tribunal" to review an EAJA application); see also
Dol e v. Phoenix Roofing, Inc., 922 F.2d 1202, 1208-09 (5th Gr.
1991) (discussing dual appellate court and agency jurisdiction
over application for EAJA fees).




that court. The nmagistrate judge concluded that in this Crcuit,

Mel konyan v. Sullivan, 501 U.S. |, 111 S.C. 2157, 115 L. Ed. 2d 78

(1991) applied retroactively; that the May 1989 renmand order was
therefore the "final judgnent" for purposes of the EAJA
application; that principles of equitable tolling applied; but that
the petition was nevertheless untinely, because the decision in

Luna v. United States HHS, 948 F. 2d 169 (5th Cr. 1991), elim nated

any uncertainty as to when the 30-day tine limt began to run, and
thus any equitable considerations justifying tolling ended after
Luna was i ssued. In objections to the recommendati on, Freenman
urged that this court's award of appell ate attorneys' fees required
that the district court grant his EAJA petition. The district
court overruled the objections, adopted the nmmgistrate judge's
recommendation, and dism ssed the petition. The district court
reasoned that this court's award of attorneys' fees was not
controlling because the court had not addressed the nerits of
Freeman' s application.

A recent Suprene Court case nakes it clear that Freeman's EAJA

petition in the district court was tinely. Shalala v. Schaefer,

No. 92-311, 1993 W 218284 (U.S. June 24, 1993). In Schaefer, the
district court remanded to the Secretary in April 1989, pursuant to
sentence four of 8§ 405(g), and the Secretary entered an award of
benefits on April 2, 1990. |[d. at *1, *3. Schaefer did not file
his EAJA application until July 1990. The Suprene Court held that

a fourth-sentence remand constitutes a "final judgnent" that



triggers the filing period for an EAJA fee application. 1d. at *5.
"In sentence four cases, the filing period [for an EAJA
application] begins after the final judgnent (affirm ng, nodifying,
or reversing) is entered by the court and the appeal period has
run, so that the judgnent is no | onger appealable . . . ." Id. at

*4, quoting Mel konyan, 111 S. Ct. at 2165 (internal quotation marks

omtted). The Court nevertheless found that Schaefer's EAJA
application was not tinme-barred because the district court had not
entered a separate judgnent as required by Fed. R GCv. P. 58

Schaefer, 1993 W 218284 at *6.

An EAJA application may be filed until "30 days after the tinme
for appeal has ended." I|d. In suits to which a federal officer is
a party, the tinme for appeal does not end until 60 days after the
entry of a Rule 58 judgnent. The district court should have
entered a Rule 58 judgnent when it remanded to the Secretary in
April 1989. That court's failure to enter a "formal judgnent"”
meant that the April 1989 order renmained "appeal abl e"; therefore,
Schaefer's July 1990 petition for EAJA fees was tinely.

In this case, as in Schaefer, the district court entered a
fourth-sentence remand order but did not enter a separate Rule 58
j udgnent . Freeman's district court petition for EAJA fees was
tinmely because the district court's My 1989 remand to the
Secretary was still "appeal able.” Schaefer, 1993 W. 218284 at *6.

Thus, the district court's order denying attorneys' fees is



VACATED, and the case is REMANDED to the district court for
reconsideration in the light of Schaefer.

VACATED and REMANDED.



