IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-5831
Summary Cal endar

RALPH B. WELSH, JR ,
Petitioner- Appel | ant,

VERSUS
JAMES A. COLLINS, Director,
Texas Departnent of Crimnal Justice,
Institutional D vision, et al.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(SA 91 CV 358)

(January 7, 1993)
Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
Ral ph Welsh appeals the denial of his state prisoner's
petition for wit of habeas corpus brought pursuant to 28 U S. C

8§ 2254. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .

At the tinme his petition was filed, Wel sh was confined by the
Texas Departnment of Crimnal Justice pursuant to two convictions
for aggravated sexual abuse of a child (Nos. 83-CR-2406 and
83-CR-3139) and two convictions for indecency with a child (Nos.
82- CR- 1801 and 83-CR-3139).! Based upon evidence in the three 1983
cases, his probation in the 1982 case? was revoked. He waived his
right to a jury trial in the 1983 cases, stipulated to the

evi dence, and entered pleas of nolo contendere. The four cases

were consolidated for appeal, and the state court of appeals
af firmed.

After exhausting state habeas corpus renedies, Wlsh filed
this petition, alleging that (1) the evidence was insufficient to
sustain a conviction because it consisted only of challenged
hearsay statenents and (2) he was deprived of effective assistance
of counsel (Counsel failed to file notions to dismss on various
grounds, and the trial judge denied defense counsel's notion to
wthdraw on the day of trial.); (3) he was denied access to
materi al evidence necessary to prepare a defense and an appeal 3;
(4) he was denied a speedy trial; and (5) the trial judge coerced

himinto pleading nolo contendere, ignoring his election to plead

not guilty and to proceed to trial before a jury. Wlsh and the

1 Case No. 82-CR-1801 will be referred to as the 1982 case, and the
three remaining convictions as the 1983 cases.

2\l sh pleaded guilty in No. 82-CR-1801 and was pl aced on probation for
ei ght years.

3 Vel sh has abandoned this issue on appeal

2



state respondent filed cross-notions for sunmary judgnent.

The magistrate judge determned that Wlsh's clains were
groundl ess and reconmended that relief be denied. The district
court considered Wlsh's objections to the nmagistrate judge's
report, reviewed the record de novo, denied relief, issued a
certificate of probable cause to appeal, and permtted Wl sh to

appeal in fornma pauperis.

.
A
Wel sh asserts that the trial judge refused to accept his plea

of "not guilty,"” denied himhis right to a jury trial, and coerced

himinto a pl ea of nolo contendere. He alleges that on the norning

of trial, he filed an "election sheet" requesting a trial by jury.
He cannot produce the "el ection sheet," but he specul ates that the
trial judge either wthheld the docunent or destroyed it.

There is no factual basis in the record to support Wlsh's
claimthat he elected to plead not guilty. On the contrary, the
statenent of facts indicates that Wlsh entered a plea of nolo
contendere in all three of the 1983 cases. Wl sh wai ved the
reading of the bills of indictnment, stating that he had copi es of
them and confirned that his plea was "freely, voluntarily and
willingly made." Thus, his present allegation that he wi shed to

proceed to trial is unconvincing.



B
Wel sh asserts that he was denied effective assistance of
counsel because the trial, wthout a hearing, denied defense
counsel's notion to withdraw and refused to appoi nt new counsel
"[T] he type of breakdown in the adversarial process that inplicates
the Sixth Arendnent is not limted to counsel's performance as a
whol e )) specific errors and om ssions may be the focus of a claim

of ineffective assistance as well." United States v. Cronic, 466

U S 648, 657 n.20 (1984) (citing Strickland v. Washi ngton, 466
U S. 668, 673-96 (1984)).

The trial judge appoi nted Nel son Atwell to represent Wl sh at
the revocation hearing for his 1982 conviction and for the three
1983 offenses. On the sane day that Wl sh entered his plea in the
1983 cases, Atwell filed a notion to wthdraw, stating that he and
Wl sh had reached an i npasse and that he could no | onger represent
him In his notionto w thdraw, defense counsel included a copy of
Welsh's notion to the trial court alleging that Atwell had
interviewed himonce and had failed to performany | egal services
for him Atwell asserted that he had filed el even pretrial notions
in each of the four cases and had spent over twenty hours appearing
on Wlsh's behalf. He also noted that he was the second attorney
appoi nted to represent Wl sh.

The denial of a last-mnute request for wthdrawal and
substitution of counsel is within the trial court's discretion

See McCoy v. Cabana, 794 F.2d 177, 180 (1986) (citation omtted).

The trial court had to consider whether relieving counsel would



delay the trial or encourage further delays and whether the
adversarial process would remain intact if Atwell continued to

represent Welsh. See Lowenfield v. Phelps, 817 F.2d 285, 289 (5th

Cr. 1987), aff'd, 484 U S. 231 (1988).
We conclude that it was not unreasonable for the trial judge
to decline to substitute counsel on the norning that Wl sh was

schedul ed to enter a plea of nolo contendere. Atwell was famliar

wth the case, and the record indicated that he had actively
represented his client. See id. Further, there was no reason to
believe that Wl sh would enjoy a better relationship with new
counsel . Id. Because there is every indication that "the
adversarial process renmained intact during this trial" and that the
trial judge did not abuse his discretion, there was no Sixth

Amendnent vi ol ati on. | d.

C.

Wel sh argues that the trial judge i nproperly denied his notion
to dismss based upon a violation of his right to a speedy trial.
He contends that the state had failed to announce "ready" w thin
the statutory tinme limt and that the trial court violated due
process and equal protection by disregarding the law. Only two of
the cases, Nos. 83-CR- 3139 and 83-CR-3140, present viable speedy

trial questions.*

4 On direct appeal, the court of appeals established that Wl sh did not
contend that the Speedy Trial Act applied to the nption to revoke in No.
82-CR-1801 and that he did not file a speedy trial notion in No. 83-CR-2416.
The state court's findings of fact are presuned correct. 28 U S. C § 2254(d);
Sumer v. Mata, 449 U.S. 539, 546-47 (1981).
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Avalid guilty plea waives all "independent clains relating to
t he deprivation of constitutional rights that occurred prior to the

entry of the guilty plea.”" Tollett v. Henderson, 411 U. S. 258, 267

(1973); United States v. Benavides, 793 F.2d 612, 618 (5th Gr.),

cert. denied, 479 U S. 868 (1986). "Because a plea of nolo

contendere is treated as an adm ssion of guilt, the | aw applicable

to aguilty pleais also applicable to a plea of nolo contendere.

Carter v. Collins, 918 F.2d 1198, 1200 n.1 (5th GCr. 1990)

(citations omtted).

As di scussed above, there is no show ng that Wl sh's pl ea was
anyt hing ot her than knowi ng and voluntary. Hence, the acceptance
of his plea waived any conplaints that he was constitutionally

deprived of a speedy trial.

D.

Wel sh asserts that his right to confront wtnesses was
vi ol ated when the trial judge, over Wl sh's objections, permtted
the prosecutor to present hearsay evidence of the offense. He
contends that, in the absence of the hearsay, the prosecutor | acked
sufficient evidence to convict him

In concert with his plea, Wl sh executed a witten wai ver of
his right to confront witnesses and stipulated that the state's
docunent ary evidence was correct. Myreover, at the hearing, the
trial judge inforned Welsh of his rights of confrontation and
cross-exam nation and asked whether he was "willing to give up the

rights and allow the State to proceed by offering the papers



against [hin]." Although Wel sh challenged the witten statenents
by the m nors as being "conpounded or exaggerated," he stipul ated
that the docunentary evidence was essentially correct. He stated
that he was waiving his right to confront the w tnesses because
their appearances in court would not change anything. Wthout a
show ng of involuntariness, Wl sh's plea waived his Si xth Arendnent

right of confrontation. See United States v. Robertson, 698 F. 2d

703, 707 (5th Gr. 1983). There is no nerit to his claim
AFFI RVED.



