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Before DAVIS, JOLLY and OWAEN, Circuit Judges.
PER CURI AM *

Wanda Evans appeals the dism ssal of her suit for social
security benefits. The district court dism ssed her appeal for
failure to exhaust adm nistrative renedies. The record before
the district court, which has since been suppl enented on appeal,
did not include Ms. Evans’ prior petition for Appeals Council
review or her prior appeal to the United States District Court

for the Eastern District of Texas. The Comm ssioner concedes

"Pursuant to 5" QR R 47.5, the Court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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t hat based on the supplenented record, that dism ssal of Evans’
conplaint for |lack of exhaustion was inproper.

However, the supplenmented record al so reveals that Evans has
al ready received judicial review of the May 19, 1994 deci si on of
the ALJ that is being appealed in this case. Al elenents for
application of res judicata to her present suit have been
satisfied. The prior decision was between the sane parties,

j udgnent was rendered by a court of conpetent jurisdiction, the
judgnent was final and on the nerits and the plaintiff raises the

sane cause of action. Russell v. SunAnerica Securities, Inc.,

962 F.2d 1169, 1172 (5th Cr. 1992). W are free to decide this
case on the basis of res judicata despite the fact that this

def ense was not raised before the district court because all of
the relevant facts are contained in the record and are

uncontroverted. |d. See also Wwoten v. Punpkin Air, Inc., 869

F.2d 848, 850 n.1 (5th G r. 1989)(“Wen the judgnent of the
district court is correct, it may be affirnmed on appeal for
reasons other than those asserted or relied on below. ") citing

Terrell v. University of Texas System Police, 792 F.2d 1360, 1362

n. 3 (5th Gir.1986), cert. denied, 479 U S. 1064, 107 S. O . 948,
93 L. Ed. 2d 997 (1987).

AFFI RVED.



