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PER CURI AM *

Rudol f o Angon- Zanmudi o (“Angon”) pl eaded guilty to one count
of illegally re-entering the United States foll ow ng deportation.

Over Angon’s objection, which was based on Bl akely v. WAshi ngton,

542 U.S. 296 (2004), the district court enhanced Angon’s sentence
because he had previously been deported followi ng a felony drug
trafficking conviction. Angon was sentenced to a 41-nonth term

of i nprisonnent.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Angon, relying on United States v. Booker, 125 S. . 738

(2005), argues that the district court commtted reversible error

by i nposing sentence pursuant to a mandatory application of the

Sentenci ng CGuidelines. The Governnent concedes that Angon’s

Bl akely objection in the district court preserved the error.
Angon contends that the district court commtted “structural

error,” that is not susceptible to harm ess error analysis. As

Angon concedes, however, this court has rejected the argunent

t hat a Booker error or the application of the then-mandatory

guidelines is a structural error. United States v. Ml veaux,

411 F.3d 558, 561 n.9 (5th Cr.), cert. denied, 126 S. C. 194

(2005) .

Angon al so contends that the district court’s error was not
harmess. It is the Governnent’s burden to “show that the
sent enci ng judge woul d have inposed the sane sentence under an

advi sory sentencing schene.” United States v. Pineiro, 410 F. 3d

at 286. Qur review of the record shows that the Governnent

correctly concedes that the error was not harmnless. Accordingly,

we wi Il vacate Angon’s sentence and remand for resentencing.
Angon chal | enges the constitutionality of 8 U . S. C

8§ 1326(b)’'s treatnent of prior felony and aggravated fel ony

convictions as sentencing factors rather than elenents of the

of fense that nust be found by a jury in |ight of Apprendi v. New

Jersey, 530 U S. 466 (2000). Angon contends that his conviction

shoul d be reduced to one under 8 U . S.C. § 1326(a)(2) and the
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judgnent refornmed to reflect conviction only under that
provi si on.
Angon’s constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Angon contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprene Court would overrul e

Al nendarez-Torres in |ight of Apprendi, we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F. 3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005). Angon

properly concedes that his argunent is foreclosed in |ight of

Al nrendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.
CONVI CTI ON AFFI RVED; SENTENCE VACATED; REMANDED FOR
RESENTENCI NG



