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Bef ore BARKSDALE, STEWART, and CLEMENT, Circuit Judges.
PER CURI AM *

Troy Randell Ednon, Texas prisoner # 857046, sued under 42
US C 81983, claimng: prison officials denied himaccess to the
courts; deprived himof due process at a disciplinary hearing; and
retaliated against himfor filing grievances against them After
conducting a hearing pursuant to Spears v. MCotter, 766 F.2d 179
(5th Gr. 1985), overrul ed on other grounds by Neitzke v. WIIians,

490 U. S. 319, 324 (1989), the district court di sm ssed the conpl ai nt

as frivol ous.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Proceeding in forma pauperis and pro se, Ednon contests that
di sm ssal and noves for appointnent of counsel. That notion is
DENI ED

Ednon contends that the district court erred by not allow ng
him to anmend his conplaint after the Spears hearing. Thi s
contention is frivolous. The Spears hearing is one of the
principal neans for allowing a litigant to anmend his conpl aint by
clarifying or fleshing out his allegations. See Eason v. Thaler,
14 F.3d 8, 9 (5th Gir. 1994).

Ednon al so contends that the district court should have given
him notice of the pending dismssal. Such a contention nmay be
liberally construed as a claimthat the district court erred in
dismssing his conplaint as frivol ous. This claim is also
frivolous. See 28 U S. C. 8§ 1915(e)(2)(B)(l) (Supp. 2005). Ednon
urges that the district court turned the Spears hearing into a
hearing under Federal Rule of Gvil Procedure 56 when it
considered matters outside the pleadings. This claimis |Iikew se
W thout merit because it is based on Ednon’s m sapprehension that
t he Spears hearing was conducted under Rule 12(b)(6).

Ednon contends that the district court shoul d have ordered al
of the defendants to be served and that the district court should
have granted his notion for default judgnent agai nst those unserved
def endant s. Simlarly, Ednon contends that the district court

erred in refusing to order the unserved defendants to provide



di scovery to Ednon prior to the Spears hearing. A district court
must dismss a conplaint that it determnes to be frivolous. 28
US C 8 1915(e)(2)(B)(i). Service upon the defendants prior to
such a dismssal is not required. See id. Thus, Ednon’s claim
t hat the unserved defendants shoul d have been ordered to answer his
conpl ai nt and provide discovery is frivol ous.

Ednon’ s contention that the district court erred in refusing
to subpoena Lynda Kite to testify at the Spears hearing 1is
unavailing, given the district court’s assunption that Ednon’s
al |l egations against Kite were true. Equally unavailing are Ednon’s
clains that the district court erred in dismssing parties over
which it lacked jurisdiction and in refusing to inpose Rule 11
sanctions on those parties. The parties over whomthe court had no
jurisdiction and who were the subject of Ednon’s sanction notion
were parties to a wholly different |awsuit.

Ednon’ s appeal is without arguable nerit; accordingly, it is
dism ssed as frivolous. See 5THCGR R 42.2; Howard v. King, 707
F.2d 215, 219-20 (5th Cr. 1983). The district court’s and our
dismssals both count as strikes for purposes of 28 U S C
8§ 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th Gr
1996) . Ednon has al ready received one other strike. Ednmon v.
Dal | as County Sheriffs Dep’t, 67 F. App’' x 241, 241 (5th G r. 2003)
(unpublished) (stating that “[t] he dism ssal of this appeal counts

as a ‘strike’ for purposes of 28 U S.C. § 1915(g)”). Accordingly,



because Ednon has received three strikes, he shall no |onger be
allowed to proceed in forma pauperis in any civil action or appeal
filed while he is incarcerated or detained in any facility, unless
he is under imm nent danger of serious physical injury. See 28
U.S.C. § 1915(g).

APPEAL DI SM SSED;, MOTI ON FOR APPO NTMENT OF COUNSEL DEN ED,

28 U.S.C. § 1915(g) BAR | MPOSED



