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PER CURI AM *
We affirmed the sentence of Cesar Trejo-Hernandez. United

States v. Trej o-Hernandez, No. 04-40518 (Dec. 17, 2004) (per

curianm). The Suprene Court vacated and remanded for further

consideration in light of United States v. Booker, 125 S. C. 738

(2005). W requested and received supplenental letter briefs
addressing the inpact of Booker.
Trejo argued in his initial brief and in his petition for a

wit of certiorari that the provisions of 8 US. C § 1326(b) are

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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unconstitutional. Trejo conceded that his argunent was
forecl osed by existing precedent, but he sought to preserve the
issue for further review. Nothing in the Suprenme Court’s Booker

decision affected the validity of A nendarez-Torres v. United

States, 523 U. S. 224 (1998). See Booker, 125 S. C. at 756 (the
Booker hol ding applies to any fact (other than a prior

conviction)). The decision in Apprendi v. New Jersey, 530 U S

466 (2000), left Al nendarez-Torres intact. See Apprendi, 530

U S at 489-90 (“fact of a prior conviction” need not be
submtted to a jury).

Trejo argued in his initial brief and in his petition for a
wit of certiorari that his sentence should be vacated because he
was sentenced under the erroneous assunption that the Quidelines
were mandatory. Qur review of this issue is for plain error.

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th CGr

2005), petition for cert. filed (July 25, 2005) (No. 05-5556).

Al t hough Trejo has satisfied the first two criteria for
establishing plain error, he is required to denonstrate that “the
sent enci ng j udge--sentenci ng under an advi sory schene rather than
a mandat ory one--woul d have reached a significantly different

result.” United States v. Mares, 402 F.3d 511, 521 (5th Cr.

2005), petition for cert. filed (Mar. 31, 2005) (No. 04-9517);

Val enzuel a- Quevedo, 407 F.3d at 733. Trejo has not net his

burden because there is “no evidence in the record suggesting

that the district court would have inposed a | esser sentence
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under an advisory guidelines system” United States v. Taylor,

409 F.3d 675, 677 (5th Cr. 2005).

Trejo challenged in his initial brief and he again
chal | enges the eight-level increase he received based on the
finding that his prior Texas conviction for possession of cocaine
is an aggravated felony. He asserts that other circuits have
hel d that sinple possession should not be considered an
aggravated felony in the immgration context. |d.

Foll ow ng the grant of certiorari, this case was renmanded to

this court “for further consideration in light of United States

v. Booker.” Wen a case is remanded to this court fromthe
Suprene Court inlimted terns, by clear inplication, this court
must confine its reviewto matters within those limtations. See

G adsky v. United States, 376 F.2d 993, 996 (5th Cr. 1967)

(“Except that which we are nmandated to review, our previous
rulings are the | aw of the case and will not now be
reconsi dered.”).

Trejo argues on remand for the first tine, citing Booker,
125 S. . at 756, that his sentence was increased based on a
finding nmade by the district court that he commtted the instant
offense within two years of his release from custody on anot her
conviction. Trejo contends that his “guideline range was
artificially enhanced by a counterintuitive understandi ng of the
meani ng of the termdrug-trafficking, which includes felony

possession of a controlled substance.” Trejo also challenges for
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the first time on remand our decision in United States v.

Scrogqi ns, F.3d __ , 2005 WL 1324808 (5th Gr. June 6, 2005).

We do not consider Trejo’s Scroggins challenge. Cf.
G adsky, 376 F.2d at 996. Trejo cannot satisfy the |ess
demandi ng showi ng of plain error, nmuch | ess denonstrate
extraordinary circunstances on his Sixth Arendnent issues that

are raised for the first tine. See Taylor, 409 F.3d at 677

(“Because plain error has not been shown, it is obvious that the
much nore demandi ng standard for extraordi nary circunstances,

cannot be satisfied.”). Trejo concedes that he cannot
point to anything in the record to indicate that the district
court, in a post-Booker sentencing proceedi ng, woul d have i nposed
a different sentence. See Mares, 402 F.3d at 521.

Because nothing in the Suprenme Court’s Booker deci sion
requires us to change our prior affirmance in this case, we
therefore reinstate our judgnent affirmng Trejo’ s conviction.

For the reasons set forth in this opinion on remand, his sentence
i s al so AFFI RVED

AFFI RVED.



