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PER CURI AM *

Ruben Espi noza, Texas prisoner # 866201, appeals the
district court’s dismssal of his civil rights action as
frivolous and for failure to state a claim See 28 U.S. C
8§ 1915(e)(2)(B). Espinoza sued the defendants pursuant to 42
U S C 88 1983, 1985(3), and 1986. He asserted constitutional

violations arising fromhis conviction in a disciplinary

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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proceedi ng for threatening an officer. The charge subsequently
was expunged, and Espinoza's good-tine credits were restored.

On appeal, Espinoza argues that the appellees conspired and
di scrim nat ed agai nst him because he is Hi spanic and that he was
pl aced in close custody confinenent in retaliation for exercising
his right of access to the courts. These assertions are
conclusional and will not support a constitutional claim See

Koch v. Puckett, 907 F.2d 524, 530 (5th Cr. 1990).

Espi noza has not stated a constitutional claimw th respect
to his confinenent in close custody because such confi nenent does
not constitute an “atypical and significant hardship . . . in
relation to the ordinary incidents of prison life.” Sandin v.
Conner, 515 U. S. 472, 484 (1995). Espinoza does not have a
protected |iberty or property interest in his custodial

classification. See WIlson v. Budney, 976 F.2d 957, 958 (5th

Cr. 1992).

Espi noza argues that his due process rights were violated
because the charge agai nst hi mwas not adequately investigated
and that he was puni shed despite the absence of evidence to
support the charge. Because Espinoza’'s good-tinme credits have
been restored, he has not identified the |loss of a protected
liberty interest. Therefore, he cannot state a due process

claim See Sandin, 515 U. S. at 484; Malchi v. Thaler, 211 F.3d

953, 959 (5th Cr. 2000). Even if Espinoza had a protected

liberty interest, his due process clai mwuld be frivol ous
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because there was sone evidence in the record to support the
disciplinary hearing officer’s finding of guilt. See

Superintendent, Mass. Corr. Inst., Walpole v. H I, 472 U S. 445,

455-56 (1985).
Espi noza’s appeal is without arguable nerit and is di sm ssed

as frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983); 5THAQR R 42.2. The district court’s dismssal of the
conplaint and the dism ssal of this appeal as frivolous both

count as “strikes” under 28 U S.C. 8§ 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 387-88 (5th G r. 1996). Espinoza is
cautioned that if he accunul ates three “strikes,” he will not be
able to proceed in forma pauperis in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is under inm nent danger of serious physical injury. See 28
U.S.C. § 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



