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USDC No. 2: 04-CVv-1253

Bef ore GARZA, DENNI'S, and PRADO Circuit Judges.
PER CURI AM *

Deangel o WIlians, Louisiana prisoner # 416929, appeals from
the dismssal of his 42 U S.C. 8§ 1983 suit, in which he alleged
that he received constitutionally inadequate nedical care. He
argues that the district court erroneously dism ssed his clains
against Dr. Jerry Thomas and Warden Kathleen McG nnis in their
official capacities w thout prejudice pursuant to FED. R CQv. P.

12(b) (1) and, additionally, that the district court erroneously

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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di sm ssed his nonetary danmages and injunctive clains against them
in their individual capacities as frivolous pursuant to 28 U S. C
8§ 1915(e) (2)(B)

G ven that Dr. Thomas and Warden McG nnis are agents of the
Loui si ana Departnment of Public Safety and Corrections, WIllians’s
nmonet ary damages claimagainst themin their official capacities
was properly dism ssed under the Eleventh Amendnent. Hafer v.

Mel o, 502 U S. 21, 26 (1991); WIIl v. Mchigan Dep’t of State

Police, 491 U S 58, 71 (1989).
WIllians’'s conplaint and his Spears™ hearing testinony both

evi dence that his Ei ghth Anendnent claimwas based solely on a
di sagreenent over the type and quality of nedical treatnent he
has received. However, unsuccessful nedical treatnent, acts of
negl i gence or nedical mal practice, or a prisoner’s disagreenent
wth prison officials regarding nedical treatnent are
insufficient to establish an unconstitutional denial of nedical

care. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991); see

Norton v. Dinmazana, 122 F.3d 286, 292 (5th GCr. 1997).

Therefore, the district court did not abuse its discretion in
dismssing Wllians’s individual -capacity clains as frivol ous.

See Harper v. Showers, 174 F.3d 716, 718 (5th Cr. 1999).

The district court’s 28 U S.C. 8§ 1915(e)(2)(B) dism ssal

counts as a strike. See Adepegba v. Hammons, 103 F. 3d 383,

385-87 (5th Gr. 1996). WIllians is cautioned that if he

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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accunul ates three strikes, he will not be able to proceed in
forma pauperis in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 28 U S. C

8§ 1915(9).

AFFI RVED;  SANCTI ONS WARNI NG | SSUED.



