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Cruz Martinez-Cantu (Martinez) appeals his guilty-plea
conviction and sentence for illegally reentering the United
States after deportation. He argues for the first tinme on appeal
that the sentencing provisions of 8 U S.C. 8§ 1326(b) (1) and (2)

are unconstitutional in light of Apprendi v. New Jersey, 530 U S.

466 (2000). Martinez acknow edges that his argunent is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998), but he seeks to preserve the issue for Suprene Court

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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review. Apprendi did not overrule A nendarez-Torres. See

Apprendi, 530 U. S. at 489-90; United States v. Dabeit, 231 F.3d

979, 984 (5th Cr. 2000).
Also for the first tine on appeal, Martinez argues that the
district court erred in inposing a sentence under a mandatory

gui deline schene, in violation of United States v. Booker, 125

S. . 738, 756-57 (2005). Because he did not raise this issue
inthe district court, this court reviews the argunent for plain

error. See United States v. Val enzuel a- Quevedo, 407 F.3d 728,

732-33 (5th Cr. 2005). WMartinez nmakes no showi ng, as required

by Val enzuel a- Quevedo, that the district court would |ikely have

sentenced himdifferently under an advi sory sentenci ng schene.
See id. at 733-34. Simlarly, there is no indication fromthe
court’s remarks at sentencing that the court would have inposed a
sentence bel ow the appropriate guideline range. Thus, Martinez
has not nmet his burden to show that the district court’s

i nposition of a sentence under a mandatory gui deli ne schene was

plain error. See id.; see also United States v. O ano, 507 U. S.

725, 732-35 (1993). Accordingly, Martinez’'s conviction and

sent ence are AFFI RVED



