United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 16, 2004

Charles R. Fulbruge llI
Clerk

No. 04-20326
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
KEVI N RAY HALL

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:03-CR-7-1

Bef ore KING Chief Judge, and DeMOSS and CLEMENT, Circuit Judges.
PER CURI AM *

Kevin Ray Hall was convicted after a jury trial of being a
felon in possession of a firearm W previously remanded to the
district court for resentencing, and Hall appeals fromthat
pr oceedi ng.

Hal | argues, relying on Blakely v. WAshington, 124 S. C

2531 (2004), that the district court plainly erred by increasing
his offense level by two | evels based on the district court’s

finding that the firearm had been stolen. He al so contends that

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the evidence presented at trial was insufficient to establish
that the firearmthat he possessed traveled in or affected
interstate commerce. Hall concedes that these argunents are
forecl osed but raises themto preserve further review.

In United States v. Pineiro, 377 F.3d 464, 465-66 (5th Gr

2004), petition for cert. filed (U S. July 14, 2004) (No. 04-

5263), this court held that Bl akely does not apply to the federal
sentencing guidelines. Therefore, Hall’s sentencing argunent is
f orecl osed.

Hal | unsuccessfully raised the interstate commerce issue in

his prior appeal. See United States v. Hall, No. 03-20573 (5th

Cr. Feb. 12, 2004) (unpublished). This issue is barred by the

| aw of the case doctri ne. See United States v. Lee, 358 F. 3d

315, 320 (5th Gir. 2004).

AFFI RVED.



