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Before JOLLY, WENER, and CLEMENT, G rcuit Judges.
PER CURI AM *

On August 24, 1996, David Fitzgerald traveled to a gun showin
Jackson, M ssissippi and purchased a safe manufactured by Liberty
Safe and Security Products (“Liberty”). Defendant David Rowe was
t he sal esperson who made the sale. At the tine, Rowe was enpl oyed

by Sout hl and Security (“Southland”). Fitzgerald took the safe hone

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



and used it to store a variety of personal itens, including guns,
famly photos and cash. Over four years later, on January 19,
2001, the Fitzgeralds’ hone was destroyed by a fire of unknown
origin. The fire also destroyed all the itens contained in the
safe. David Fitzgerald and his wife, Jan, subsequently filed this
lawsuit in M ssissippi state court against Liberty, Southland and
Rowe alleging various state law clains including products
liability, fraud, negligence and intentional infliction of
enotional distress. The defendants renoved the case to federa
court and, after a period of discovery, noved for sunmary judgnent
on all of the clainms. The district court granted this notion in
all respects. Fitzgerald now appeals.

We review the district court’s grant of sunmary judgnent de

novo. Mowbray v. Caneron County, Tex., 274 F.3d 269, 278 (5th Cr

2001). Summary judgnent is appropriate only when the record
indicates "no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of law." FeD. R
Gv. P. 56. "Questions of fact are reviewed in the |ight nobst
favorable to the nonnovant and questions of |law are reviewed de
novo." Mwbray, 274 F.3d at 278-79. After reviewing this case
subject to this standard, we find the district court properly
granted sunmary judgnent on all clains.

On the products liability claim the district court found that

Fitzgerald had failed to produce any evidence that a defective



condition was the proximte cause of the alleged injury to his
property. The district court noted that the Fitzgeralds’ own
expert testified in his deposition that it was the intense heat
fromthe fire, not any defect in the safe, that proximtely caused
the plaintiffs’ damages. Pointing out that proximate causation is
a necessary elenent in a products Iliability action under
M ssissippi state law, Mss. Cooe ANN. 8 11-1-63 (Rev. 2002), the
district court dismssed the claim W find nothing in the record
to overturnthis decision. Significantly, Fitzgerald hinself makes
no attenpt to overconme the uncontroverted testinony of his own
W tness that there was no defect in the safe, let alone one that
proxi mately caused the injury to his property. Accordi ngly, we
find the district court properly granted summary judgnment on the
products liability claim

The district court dism ssed the negligence action for nearly
i dentical reasons. To prove negligence under M ssissippi state
law, a plaintiff nust show, inter alia, a “close causal connection
between the [al |l eged negligent] conduct and the resulting injury.”

Carpenter v. Nobile, 620 So.2d 961, 964 (Mss. 1993). As we noted

previously, the plaintiffs’ own expert stated in his deposition
that the safe did not mal function in any way; rather, the contents
wer e destroyed because the heat fromthe fire was nore i ntense than
the safe was designed to bear. There being no other evidence that

any alleged negligence proximately caused the injury to the



Fitzgeralds' property, we find that the negligence claim against
t he defendant was properly di sm ssed.

In dismssing the fraud claim the district court relied on
the repeated adm ssions by Fitzgerald hinself that he “didn’t buy
[the safe] for fire protection” but “bought it for burglary
protection.” The district court noted that proving fraud under
M ssi ssi ppi law requires, i nter alia, reliance on a

m srepresentation. See, e.qg., Bank of Shaw v. Posey, 573 So.2d

1355, 1362 (Mss. 1990). Because the plaintiff, by his own
adm ssion, did not purchase the safe to protect hinself fromfire,
he cannot now claim to have acted in reliance on any alleged
m srepresentations as to the fire protective capabilities of the
safe. W agree with the district court that this fact entitles the
defendants to judgnent as a matter of law on the fraud claim
Finally, the district <court dismssed the intentiona
infliction of enotional distress claim after finding that, once
again by Fitzgerald s own adm ssion, he had no evidence that any of
the defendants intended to cause him enotional distress. Under
M ssissippi law, a plaintiff nust show intent to cause enotional
distress to prevail on an intentional infliction of enotional

distress claim See, e.qg., Tyus v. Kidney Care, Inc., 982 F. Supp.

422, 425 (N.D. M ss. 1997) Al nost frivolously, the plaintiffs argue
that Fitzgerald s adm ssion should be disregarded because the

deposition containing the admssion was “taken prior to



[ Fitzgeral d’ s] consultation with an expert that was able to explain
to [him that [a Liberty sales brochure] contained serious
m srepresentations t hat in all i kelihood were <created
intentionally.” Unfortunately for Fitzgerald, the inability of an
attorney to tell a client what he should think is not a recognized
objection to valid deposition testinony in this circuit. In any
event, even assumng the defendants were guilty of intentiona
conduct, Fitzgerald has offered no testinony that this conduct was
in any way “extrene or outrageous” — a showing also required to
prevail on this claim under M ssissippi state |aw See, e.q.

Langston v. Bigelow, 820 So.2d 752, 757 (Mss. C. App. 2002).

Thus, we find that district court properly dismssed the claimof
intentional infliction of enotional distress.

Havi ng found that the district court properly granted sumrary
judgnent in favor of the defendants on all clainms, we accordingly
AFFI RM t he judgnent of the district court.

AFFI RVED.



