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Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-03-CR-214-ALL- PRM

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Edgar Alonso CGutierrez-Otiz (Qutierrez) appeals the 41-
mont h sentence inposed following his guilty-plea conviction of
attenpted illegal re-entry of a deported alien. Qutierrez
contends that the district court erred in increasing his offense
| evel under U S.S.G 8 2L1.2(b)(1)(A). He asserts that his prior
conviction for violating 21 U S.C. 8§ 843(b) is not a “drug

trafficking offense.”

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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An element of a 21 U S.C. § 843(b) offense is the
def endant’ s conmm ssion of an independent drug crinme or

facilitation of such a crine. United States v. Mankins, 135 F. 3d

946, 949 (5th Cr. 1998). Cutierrez’'s prior conviction was for
use of a telephone to distribute heroin. Accordingly, we affirm
the district court’s inposition of the 16-1evel increase in
CQutierrez’'s offense | evel based on his previously having

commtted a drug trafficking offense. 1d.; see United States v.

Oihuela, 320 F.3d 1302 (11th G r. 2003).

AFFI RVED.



