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PER CURI AM !

Edward Martin Bass ©pleaded guilty to <conspiracy to
inport controlled substances specifically Ecstasy, and was
sentenced to 135 nonths’ inprisonnent and five years’ supervised
rel ease. Bass argues that under U S.S.G 8§ 1Bl1.3(a)(1)(B), his
sentence should have been calculated based on ecstasy, the
subst ance which was within the scope of the conspiracy and which

was reasonably foreseeable to Bass. He contends that he agreed to

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



the inportation of ecstasy only, and that Sol | enberger’s conduct in
shi ppi ng net hanphet am ne was not reasonably foreseeable to him

The section of the guidelines concerning relevant conduct
which Bass argues is at issue, § 1Bl1.3(a), provides that a
def endant’ s sentence

shall be determned on the basis of the
fol | ow ng:

(H(A) all acts and omssions conmtted,
ai ded, abetted, counsel ed, commanded, i nduced,
procured, or willfully caused by the
def endant; and

(B) in the case of a jointly undertaken
crimnal activity (a crimnal plan, schene,
endeavor, or enterprise undertaken by the
defendant in concert with others, whether or
not charged as a conspiracy), all reasonably
foreseeable acts and omssions of others
in furtherance of the jointly wundertaken
crimnal activity,

that occurred during the conm ssion of the
of fense of conviction, in preparation for that
offense, or in the course of attenpting to
avoid detection or responsibility for that

of f ense.
8§ 1B1.3(a). These are separate and independent grounds for
i nposi ng sentencing accountability. United States v. Carreon

11 F. 3d 1225, 1237 (5th Cr. 1994).
The comentary to 8 1B1.3 provides as foll ows:

Wth respect to offenses involving contraband
(i ncl udi ng controll ed subst ances), t he
def endant i s accountable for all quantities of
contraband wi th which he was directly invol ved
and, in the case of a jointly undertaken
crimnal activity, all reasonably foreseeabl e
gquantities of contraband that were within the



scope of the crimnal activity that he jointly
under t ook.

The requirenent of reasonable foreseeability
applies only in respect to the conduct
(i.e., acts and om ssions) of others under
subsection (a)(1)(B). It does not apply to
conduct t hat t he def endant personal |y
undert akes, aids, abets, counsels, commands,

i nduces, procures, or wllfully causes; such
conduct IS addr essed under subsecti on

(a) (1) (A
§ 1B1.3, coment. (n.2). Carreon and the commentary make it clear
that the relevant conduct nentioned in § 1Bl.3(a)(1)(B), which
contains the reasonabl e foreseeability requirenent, applies in the
instances in which the defendant is not directly involved in the
drug transaction. 11 F.3d at 1232-33, 1237.

The concept of reasonable foreseeability does not apply
in this case because Bass personally participated in the
inportation. Bass net with Sol | enberger and recruited himto goto
Belgiumto obtain the ecstasy; he provided Sol |l enberger with the
money to purchase the tablets; he provided Sollenberger with the
addresses to which the drugs should be mailed; and he actually
received and had in his possession two parcels containing
nmet hanphet am ne which were mailed by Sollenberger to Bass from
Belgium In the words of 8§ 1B1.3(a)(1)(A), Bass, by his actions,
personal |y “ai ded, abetted, induced and procured” the inportation
of a controlled substance which turned out to be nethanphet am ne.
The district court did not err in holding Bass

accountable for the quantity of nethanphetam ne which was actually



involved in the transaction in which Bass personally participated
regardl ess of his lack of know edge that nethanphetam ne was the

drug actually inported. See United States v. Val enci a- Gonzal es,

172 F.3d 344, 345-46 (5th Gr. 1999); United States v. Gnez-

&onzalez, 391 F.3d 695, 700 (5th Gr. 2003); United States

v. Strange, 102 F.3d 356, 360-61 (8th Cr. 1996); United States v.

Salazar, 5 F.3d 445, 446-47 (9th Gr. 1993); United States

v. Lockhart, 37 F.3d 1451, 1454 (10th Cr. 1994); United States v.

Corral-lIbarra, 25 F.3d 430, 437-38 (7th Cr. 1994).

Bass argues that after Apprendi v. New Jersey, 530 U S. 466

(2000), due process requires that a defendant convicted of a
narcotics conspiracy be sentenced according to the substance that
was actually the object of the conspiracy. He contends that
because the type of substance is an elenent of the offense, and
because the statutory penalties are directly dependent on the type
of substance involved in the of fense, he shoul d have been sentenced
based on ecstasy because that was the drug for which he was char ged
and to which he pleaded guilty to conspiring to inport. He
acknow edges that his sentence did not exceed the statutory nmaxi mum
for ecstasy, but he contends that his sentence nevertheless
vi ol at es due process because it is unfair.

Bass acknowl edges that he did not raise this issue in
the district court, and so this court reviews for plain error.

United States v. dano, 507 U S. 725, 730-37 (1993).




This court rejected a simlar argunent in Ganez- Gonzal ez

hol di ng that know edge of drug type and quantity was not relevant
to the penalty, that the penalty was based solely on the type and
quantity involved in the unlawful act in 21 U S C. 8§ 841 s strict
liability puni shment schene. 319 F.3d at 699-700. If know edge of
the type of drug is not an el enent for purposes of the conviction,
it is |likew se not relevant to the sentence.

Bass acknow edged at his plea hearing that he understood that
it was possible that the district court would base his sentence on
the quantity of nethanphetam ne actually involved in the offense,
rather than the ecstasy that was the intended object of the
conspiracy, and he was willing to take that risk. Bass's sentence
was not unfair and did not violate due process.

AFFI RVED.



