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PER CURI AM *

Jose Lopez-Vences, federal prisoner #54689-080, appeals the
sua sponte dismssal by the district court of his clains brought

pursuant to Bivens v. Six Unknown Naned Agents, 403 U S. 388

(1971), as tine-barred. He does not challenge the district

court’s finding that, to the extent his clains were brought under

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the Federal Tort Clains Act, they were tine-barred. Accordingly,

this argunent had been abandoned. See Yohey v. Collins, 985 F.2d

222, 224-25 (5th Gr. 1993).

Lopez argues the district court erred in raising the
limtations issue sua sponte; the |imtations period for his
claimregarding his admnistrative segregation claimdid not
begin to run until he was rel eased from segregati on on Decenber
2, 1999; and, for various reasons, the limtations period should
be equitably tolled. W do not consider argunents raised for the
first tinme in Lopez’s reply brief which are not responsive to the

appellee’s brief. See Cousin v. Trans Union Corp., 246 F.3d 359,

373 n.22 (5th CGr. 2001); Price v. Roark, 256 F.3d 364, 368 n.2

(5th Gr. 2001).
The district court may sua sponte raise the |imtations
defense in a suit filed in forma pauperis under 28 U . S.C. § 1915.

Gartrell v. Gylor, 981 F.2d 254, 256 (5th Cr. 1993). A

district court’s dismssal of an I|FP suit based on [imtations is
reviewed for abuse of discretion. Gartrell, 981 F.2d at 256.
There is no federal statute of limtations. Gartrell, 981
F.2d at 256. Accordingly, the forumstate’'s statute of
limtations for general personal injuries is used in Bivens
clains. 1d. |In Texas, the appropriate statute of limtations is

two years. See Gartrell, 981 F.2d at 256; see also Tex. Q.

Prac. & REM CobE ANN. 8 16.003(a). As a corollary to this rule,

state tolling provisions are also used in Bivens cases.
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Gartrell, 981 F.2d at 257. Federal |aw, however, is used to
determ ne when a cause of action accrues. |1d. A civil rights
cause of action accrues when the plaintiff knows or has reason to
know of the injury that is at the heart of his action. |d.

Lopez’s claimthat Mrel ess used excessive force in shooting
hi m was known to himon June 22, 1999, the day he was shot. His
claimthat he was placed in adm nistrative segregation w thout
due process was known to hi mwhen he was placed in segregation on
June 25, 1999. Lopez executed his Bivens conplaint on March 25,
2002, nore than two years after his clains had accrued.

The limtations period for Lopez’s adm nistrative
segregation claimdid not begin to run when he was rel eased from

segregation. See Gartrell, 981 F.2d at 256-57. Moreover, the

limtations period could not have been tolled while Lopez’s
request for a admnistrative renedy was pending as his request
was submtted after the applicable statute of limtations
expired. See id. at 256. Finally, equitable tolling of the
limtations period is not warranted as Lopez did not diligently

pursue his rights. See See Rotella v. Pederson, 144 F.3d 892,

894 (5th Gr. 1998); Holnes v. Texas A&M Univ., 145 F. 3d 681, 684

(5th Gr. 1998); Hand v. Stevens Transport, Inc. Enployee Benefit

Plan, 83 S.W3d 286, 293 (Tex. App. 2002).
Lopez’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.
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R 42.2. The dismssal of this appeal as frivolous counts as one

“strike” for purposes of 28 U S.C 8§ 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 387-88 (5th G r. 1996). W caution Lopez
that once he accunul ates three strikes, he may not proceed in
forma pauperis in any civil action or appeal filed while he is

i ncarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 28 U S. C

§ 1915(9).

APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED



