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PER CURIAM:*
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Charles Akomolafe Abayomi appeals from the denial of his motion for reconsideration, which

challenged the district court’s dismissal of his 42 U.S.C. § 1983 lawsuit as frivolous and for failure

to state a claim upon which relief may be granted.  Regardless of whether Abayomi’s motion for

reconsideration is construed as a Rule 59(e) or a Rule 60(b) motion, the denial is reviewed for an

abuse of discretion.  See Travelers Ins. Co. v. Liljeberg Enter., Inc., 38 F.3d 1404, 1408 (5th Cir.

1994)(Rule 60(b) motion); Midland West Corp. v. FDIC, 911 F.2d 1141, 1145 (5th Cir. 1990)(Rule

59(e) motion).  

Abayomi, who is of Nigerian descent, alleged in his lawsuit that defendants Cornell

Corrections Corporation (“Cornell”), Facility Director Anthony Medellin, and City of Big Springs

(“Big Springs”) were liable for failing to prevent an attack upon Abayomi by a Mexican gang of

inmates who committed similar attacks against other non-Mexican inmates.  The district court

dismissed Abayomi’s claims against Cornell on the ground that Cornell was an “instrumentality of the

state” and was therefore protected by Eleventh Amendment immunity.  Abayomi argued in his motion

for reconsideration that Cornell was not entitled to Eleventh Amendment immunity because it was

a private entity.

Examination of the district court’s dismissal, as well as its denial of Abayomi’s motion for

reconsideration challenging this specific holding, indicates that the district court relied upon an

erroneous basis for this holding.  Because the application of the Eleventh Amendment to a private

operator of a state prison has not been determined by this court, the issue does not warrant a

dismissal on this ground as frivolous or for failure to state a claim upon which relief may be granted.

The applicability of Eleventh Amendment immunity to Cornell requires a multi-factor, fact-intensive
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test that the district court is in the best position to conduct.  See Cozzo v. Tangipahoa Parish Council,

279 F.3d 273, 281 (5th Cir. 2002).

Without deciding whether Cornell is entitled to Eleventh Amendment immunity, we hold that

the district court’s denial of Abayomi’s motion for reconsideration was an abuse of discretion and

must be REVERSED.  We REMAND this case to the district court for furt her consideration of

Abayomi’s claims against Cornell.

REVERSED; REMANDED.


