IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T
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Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
v
RYAN KEI TH FI ELDS

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:01-CR-127-1-C
© January 24, 2003

Before KING Chief Judge, and SMTH and DENNI'S, Circuit Judges.
PER CURI AM *

Ryan Keith Fields appeals his jury conviction for
possession with intent to distribute nore than 50 grans of
cocai ne base, possession of a firearmin furtherance of a drug
trafficking crinme, and being a convicted felon in possession of a

firearm in violation of 21 U S.C. 8§ 841(a)(1l), (b)(1)(A(iii),
and 18 U.S. C. 88 2, 922(g) (1) and 924(c).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Fi el ds argues that he was denied his right to self-
representation. A defendant’s desire to exercise the right to
sel f-representation nust be nmade knowi ngly and intelligently, and

clearly and unequivocally. See Faretta v. California, 422 U S.

806, 835 (1975); United States v. Martin, 790 F.2d 1215, 1218

(5th Gr. 1986). The right to self-representation extends to

sentenci ng proceedings. United States v. Davis, 285 F. 3d 378,

385 (5th Gr. 2002).

Fields filed a witten notion prior to trial indicating that
he wi shed to proceed with self-representation. At the hearing on
his notion for self-representation, he requested a continuance
prem sed on his adm ssion that he was not prepared to represent
hinmself at trial due to his |ack of know edge of the federal
evidentiary rules and his unfamliarity with the evidence in his
case. The district court denied his notion for a continuance,
and Fi el ds appeals that denial, arguing that the result of the
deni al was unduly harsh. [|f the district court’s denial of a
continuance is neither arbitrary nor unreasonable, this court
uphol ds the decision to deny the conti nuance, even when the

deci sion is harsh. United States v. Hughey, 147 F.3d 423, 431

(5th Gr. 1998). Fields has not shown that the district court’s

refusal to grant the continuance was an abuse of discretion.
Once Fields |l earned that he woul d not be granted a

conti nuance and he al so | earned that stand-by counsel woul d not

be able to assune an active role in the trial, Fields expressed
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concern about his ability to represent hinself and his request to
proceed with self-representati on was no | onger clear and

unequi vocal . Therefore, Fields did not clearly and unequivocally
assert the right to self-representation, and the district court

did not commt error when it denied his notion. See Brown V.

VWi nwight, 665 F.2d 607, 611 (5th G r. 1982) (a defendant who
asserts the right to self-representation my be deened to have
wai ved that right if he vacillates on the issue or abandons his
request al together).

Fields also filed a notion prior to his sentencing hearing
in which he indicated that he wi shed to exercise the right to
self-representation. However, after the district court denied
his notion, Fields personally sought a continuance of the
sentenci ng hearing so that his court-appointed attorney could be
present. Once his court-appointed attorney returned, Fields
permtted her, w thout objection, to represent himfully
t hroughout the course of the proceeding. Thus, Fields’
subsequent conduct indicates that he equivocated on his assertion
of the right to self-representation, and the district court’s
denial of his nmotion is not reversible error. See Brown, 665
F.2d at 611.

Fiel ds al so argues that the district court abused its
di scretion when it denied his notion for a new trial based on
new y di scovered evi dence that he contends supports his

justification defense. Fields sought a new trial based on police
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reports indicating that the person to whom Fi el ds was purportedly
bringing the drugs was arrested after the trial for possession of
drugs and prior to the trial for a crinme of violence. Mtions

for a newtrial based on newy discovered evidence are di sfavored

and are only properly granted when a defendant shows, inter alia,

t hat evidence woul d probably produce an acquittal at a new trial.

United States v. Freeman, 77 F.3d 812, 817 (5th Cr. 1996).

Since a justification defense requires, inter alia, inmnent fear

of bodily harm see United States v. Posada-Ri os, 158 F.3d 832,

873-74 (5th Gr. 1998), and the police reports do not establish
that Fields was in inmmnent fear of bodily harm Fields has not
shown that the newly di scovered evidence woul d produce acquittal
at a newtrial. Therefore, the district court did not abuse its
di scretion when it denied Fields’ notion for newtrial. See
Freeman, 77 F.3d at 817.

Fields al so argues that the district court erred when it did
not hold a hearing on his notion for a newtrial. The district
court may deny a notion for a newtrial w thout hol ding an

evidentiary hearing. See United States v. MVR Corp., 954 F.2d

1040, 1046 (5th Gr. 1992). Fields has not denonstrated that his
situation was sufficiently unique to warrant an evidentiary

hearing. See United States v. Ham lIton, 559 F.2d 1370, 1373 (5th

Cr. 1977) (listing situations). Thus, the district court’s

decision not to hold a hearing was not error.
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Fiel ds argues that the felon in possession of a firearm
statute, 18 U. S.C. 8§ 922(9g)(1), is unconstitutional because it
does not require a “substantial” effect on interstate commerce.

Hi s argunent is foreclosed by United States v. Daugherty, 264

F.3d 513, 517 (5th Cr. 2001), cert. denied, 534 U S. 1150

(2002).
Based on the foregoing, the judgnent of conviction and

sent ence are AFFI RVED



