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ROBERT M PARKER, Circuit Judge:

Appel | ants, 2 a reorgani zed Chapter 11 Bankruptcy debtor, filed
suit seeking a declaratory judgnent that appellee’s claimstemm ng
from an assuned contract was discharged in the debtor’s earlier
bankruptcy proceedi ngs. At sunmary judgnent, the bankruptcy court
determ ned that the claimwas not di scharged, but that the contract
was assunmed with a binding $0 cure amount. Both parties appeal ed.
The district court, sitting as an appellate court, affirmed the
di scharge ruling but reversed as to the binding nature of the cure
amount. The reorgani zed debtor appeals that ruling.® W AFFI RM

| .  FACTS AND PROCEDURAL HI STORY
A Backgr ound

1. The Wl lington Agreenent

2 Throughout this opinion, the court wll refer to the
appellants collectively as National Gypsum Conpany (“National
Gypsuni). National Gypsum is a reorgani zed Chapter 11 debtor.
Under its plan of reorganization, nobst operating assets were
conveyed to the New NGC, which assuned the nane “National Gypsum
Conpany,” and the debtor National Gypsum changed its nane to
Asbest os C ai ns Managenent Corporation (“ACMC’). ACMC, which owns
the rights under National Gypsumis insurance policies, becane a
subsidiary of the NGC Settlenent Trust, created under the plan to
provi de paynents to holders of asbestos-related clains against
Nati onal Gypsum  Accordingly, NGC Settlenent Trust and Asbestos
Cl ai ns Managenent Corp. are the nanmed appellants in this appeal.

®Inaddition to Plaintiffs/Appellants’ substantive appeal, we
have before us a pending notion -- Defendant/Appellee’s Motion to
Det erm ne Appel | ate Juri sdi ction. Defendant/ Appell ee contends that
jurisdiction is proper; in their response, Plaintiffs/Appellants
concur. Upon due consideration of the parties’ filings, the record
of the proceedings below, and the applicable law, we agree.
JURI SDI CTI ON CONFI RVED.



Nat i onal Gypsum Conpany (“National Gypsuni) was a manuf acturer
of asbest os-contai ni ng products, while I nsurance Conpany of North
America (“INA”) was one of its insurers, having issued liability
i nsurance policies to National Gypsumin the 1950s. Beginning in
the 1970s, National Gypsumwas sued for bodily injury and property
damage clains arising from the asbestos-containing products it
sold. An insurance coverage dispute soon followed mrroring the
litigation taking place throughout the country between ot her forner
asbest os manufacturers and their insurers.

A large part of this industry-wide litigation was ended when

a nunber of parties reached a negotiated settlenent, conmmonly

referred to as the Wellington Agreenent. This accord, signed in
1985 by nunerous manufacturers and their insurers -- including
Nati onal Gypsum and INA -- resolved persistent contribution and

indemmity issues, thereby allowing for joint representation in
t housands of pending asbestos-related |awsuits. The Wellington
Agr eenment provided for the creation of the Asbestos Clains Facility
to anal yze, defend, and settl e pending and future asbestos-rel ated
bodily injury clains referred to it by participating forner
asbest os producers. Under the agreenent, funding for the paynent
of settlenents, judgnents, and |egal expenses incurred in the
def ense of asbestos-related bodily injury clains agai nst the party-
producers was provided by the party-insurers.

But not all insurers signed the agreenent, causing gaps in



coverage to ari se where non-signatory insurer paynents were called
for. Under the Wellington Agreenent, party-insurers agreed to nmake
gap-filling paynents to cover the non-signatory insurers’ share of
defense and indemity costs. It was recognized that this would
cause the insurers to pay out their policy limts nore quickly than
they would if the non-signatory insurers were participating. I n
response, Section XX of the Wellington Agreenent was designed to
conpensate signatory insurers for these interim paynents. Under
Section XX, producers are required to use their best efforts to
obtain coverage from non-signatory insurers. To encourage
producers to pursue non-signatory insurers, interest on gap-filler
paynments begins to accrue two years after paynent is nade. The
producer must thereafter pay interest quarterly until the earlier
of (a) a settlenent with or final judicial determ nation against
the non-signatory insurer, or (b) the date on which the signatory
i nsurer woul d have exhausted its policy limts if the non-signatory
i nsurer had been a participating party to the Wellington Agreenent.

Sone of National Gypsumis insurers did not signthe Wellington
Agreenment, thus INA's successor in interest, Century Indemity
Conmpany (“Century”), allegedly made gap-filling paynents on behal f
of National Gypsumfor anpbunts owed by non-signatory insurers from
Cct ober 1987 through May 1990. According to Century, Section XX
i nterest accrued on the anount due to Century through March 1994,

and prejudgnent interest continues to accrue. Century clains that



Nati onal Gypsum has never paid any portion of the now nore than
five mllion dollars owed to Century.

2. The Reorgani zation of National Gypsum

National Gypsum filed a Chapter 11 bankruptcy petition
Cctober 28, 1990. As a part of its reorgani zation plan, National
Gypsum sought to assune the Wllington Agreenent, one of
approxi mately 250 executory contracts or unexpired | eases to which
Nati onal Gypsum was a party. |In accordance w th Bankruptcy Code
requi renents, the National Gypsumplan detailed the cost to “cure”
any existing defaults on these executory contracts or unexpired
| eases. National Gypsumis plan represented that the conpany was
not in default on any paynents under the Wl lington Agreenent, and
therefore, the cost to cure all defaults was $0.

On March 9, 1993, the bankruptcy court entered its “Order
Confirmng the First Anmended and Restated Joint Plan of
Reor gani zati on of National Gypsum Conpany and Aancor Hol di ngs

Inc.” confirmng the National Gypsum plan of reorganization.
B. Procedural Hi story

In October 1995, follow ng attenpts by Century to recover the
amounts allegedly due, National Gypsum brought suit in the
Bankruptcy Court for the Northern District of Texas seeking a
declaration that 1its <contract obligations to Century were

di scharged in the earlier Chapter 11 reorganization. Fol | ow ng

di scovery, National Gypsumnoved for sunmary judgnent cl ai m ng that



any anounts previously due were discharged, pursuant to 11 U S. C
8§ 1141(d) (1994), for $0 because Century failed to file timely
proof of its claim despite having sufficient notice of the
pendency of the bankruptcy to protect its interests, and that the
bankruptcy court’s confirmation order precluded re-litigation of
this issue. After a hearing, the bankruptcy court granted summary
judgnent in favor of National Gypsum finding that Century was
provi ded sufficient notice to be bound by the confirmation order
whi ch di scharged Century’s cl ai ns.

Century then noved the court to set aside the judgnent and re-
exam ne both issues. Utimtely, the bankruptcy court determ ned
that confirmation of the plan did not discharge Century’s right to
paynent under the Wellington Agreenent, but that Century was
precluded by res judicata fromasserting that any anount ot her than
$0 was due. The court reached this conclusion despite having found
that there was a factual dispute as to whether Century had received
the court-ordered notices that would have alerted it to the fact
that the Wellington Agreenent was being assunmed with a $0 cure
anount . In essence, the bankruptcy court determned that this
factual question was inmmterial, because nere know edge of the
pendency of the bankruptcy action was sufficient in and of itself
to bind Century.

Both parties appealed to the District Court for the Northern

District of Texas. The district court ruled in Century’s favor on



all three issues -- discharge of the claim sufficiency of the
notice, and res judicata effect of the confirmation. The district
court affirmed the bankruptcy court’s holding that Century’s right
to paynent was not discharged, reasoning that the discharge
provi sion of 8§ 1141(d) could not be so inflated as to wi pe out the
requirenents of 11 U S.C. 8§ 365 (1994) (the section of the
Bankruptcy Code that governs executory contracts and unexpired
| eases) that all executory contracts be brought current as a
condition of their assunption.

The district court reversed the bankruptcy court on the notice
i ssue, holding instead that the debtor had a responsibility to
assure that the non-debtor party was on notice of the debtor’s
specific intent to assune the contract. The court then
denonstrated that National Gypsumwas unable to neet this standard
based on the sunmary judgnent record for two reasons. First, there
exi sted a fact question whether Century was sent copies of crucial
notices and mailings that the bankruptcy court had ordered to be
sent to all affected parties. Specifically, did Century receive
either the plan or the notice enunerating whi ch executory contracts
Nat i onal Gypsumintended to assune, either one of which would have
alerted Century that the Wellington Agreenent was being assuned
with a $0 cure anount? Second, the summary judgnment proof
denonstrated only that a representative of Century knew of the

comencenent of National Gypsumis Chapter 11 reorgani zation, not of



the specific intent to assune. Consequently, the district court
found that Century’ s due process rights had been vi ol at ed.

Finally, the district court held that the confirmation order
was not res judicata as to the cure anount, because the bankruptcy
court “unanbi guously antici pated disputes regarding cure anounts
and retained jurisdiction to hear them” National Gypsumtook an
appeal fromthe district court’s judgnent, placing all three i ssues
bef ore us today.

1. DI SCUSSI ON

A St andard of Revi ew

Bankruptcy court rulings and deci sions are revi ewed by a court
of appeal s under the sane standards enpl oyed by the district court
hearing the appeal from bankruptcy court; conclusions of |aw are
reviewed de novo, findings of fact are reviewed for clear error,
and m xed questions of fact and |aw are reviewed de novo. See
Traina v. Wiitney National Bank, 109 F.3d 244, 246 (5th Cr. 1997).
We review a grant of summary judgnent de novo. See Exxon Corp v.
Bat on Rouge QI, 77 F.3d 850, 853 (5th Cr. 1996).
B. Century’s Clainms Wre Not Discharged

1. Contentions of the Parties

Nat i onal Gypsum argues that Century is barred from recovery
because Century failed to take the necessary steps to protect its
claimprior to confirmation of National Gypsum s reorganization

pl an. Purportedly, Century possessed a provable claim because it



was owed Section XX reinbursenent paynents prior to the
reorgani zati on. Under this theory, Century erred by failing to
file a proof of its claimprior to the bar date, as a result, the
cl ai mwas di scharged al ong with all other unproven pre-confirmation
debts by operation of the general discharge provision of
Bankruptcy Code 8§ 1141(d). National Gypsunmis argunment rests on a
belief that an anobunt due in default on an assuned executory
contract is subject to the clains discharge provisions of 8§
1141(d), and thereby renoved fromthe cure provisions of § 365 that
requi re pronpt conpensation for any default. Both the bankruptcy
court and the district court were correct to reject this argunent.

2. Bankruptcy Code Sections 1141(d) and 365

Section 8§ 1141(d) binds sone creditors to the terns of the
confirmed reorgani zati on plan while discharging all others. See
11 U.S.C. 8§ 1141(d)(1)(A) (1994) (“Except as ot herw se provi ded for
in the plan or the order confirmng the plan, the confirmation of
a plan . . . discharges the debtor fromany debt that arose before
the date of such confirmation.”). Section 1141(d) al so enunerates
different types of “clains” that are excepted fromdi scharge. See
8§ 1141(d) (the debtor is discharged from any debt “[e]xcept as
ot herwi se provided for in this subsection”). Al t hough Nati ona
Gypsum correctly points out that the list of exceptions is
exclusive and nmakes no reference to 8 365, it is incorrect to

extrapolate fromthis that a default anpbunt owed on an executory



contract is always a “clainmi within the anbit of § 1141(d).

The Bankruptcy Code provides special rules for the treatnent
of executory contracts and unexpired |eases during a Chapter 11
reorgani zation. See 11 U.S.C. § 365 (1994). 1In general, section
365 allows “the trustee, subject to the court's approval, [toO]
assune or reject any executory contract or unexpired |ease of the
debtor.” Id. Under 8 365, a debtor may el ect one of two options
when assessing how to treat an executory contract or unexpired
lease to which it is a party; the contract or |ease nay either be
rejected or assuned.*

"[T] he authority to reject an executory contract is vital to
t he basi c purpose of a Chapter 11 reorgani zati on, because rejection
can release the debtor's estate from burdensone obligations that
can inpede a successful reorganization."” NLRB v. Bildisco &
Bil disco, 465 U. S. 513, 528 (1984). The Bankruptcy Code provides
that the effect of a rejection of an executory contract is a
breach, see 11 U.S.C. 8§ 365(g) (1994), and the breach gives rise to
a claimfor damages by the non-debtor party to the contract. See
VWainer v. A J. Equities, Ltd., 984 F.2d 679, 684 (5th Cr. 1993);
see also Bildisco, 465 U S. at 518. The “clainf created by the

rejection of the contract or lease is then afforded treatnent

“ |f an executory contract is neither assunmed nor rejected,

it wll “ride through” the proceedi ngs and be bi ndi ng on t he debt or
even after a discharge is granted, thus allowi ng the non-debtor’s
claimto survive the bankruptcy. See Federal’s, Inc. v. Ednonton
Inv. Co., 555 F.2d 577, 579 (6th Gr. 1977).

10



simlar to all other unsecured clains that are either provided for
in the plan or are discharged through 8 1141(d). The non-debtor
whose lease or contract is rejected is then afforded the
opportunity, subsequent to the debtor’s decision on how to treat
the contract or lease, to protect its interests by filing a proof
of “claint after which the non-debtor is treated as an unsecured
creditor. See In re Parkwood Realty Corp., 157 B.R 687, 690 (WD.
Wash. 1993). (“[The Code] clearly contenplate[s] that a party to an
executory contract wll receive notice of rejection when it
recei ves a copy of the Disclosure Statenent and Plan, giving it a
w ndow in which to file a proof of claimfor damages.”); see also
LAWRENCE P. KING, ET AL., CoLLI ER ON BANKRUPTCY § 365. 09[ 1] (15th ed. 1999)
(hereinafter “ColLIER ON BANKRUPTCY").S® The non-debtor, forner
contractual partner only becones an unsecured creditor after
rejection. Therefore, the non-debtor is not required to have filed
a proof of claimprior to the clains bar date, a date that in al

I'i kel i hood preceded the debtor’s decisionto reject the contract or

®> The debtor may del ay nmaking a decision and sinply provide
for assunption or rejection in the plan itself. “This is often a
useful neans for the debtor to avoid binding itself to contracts or
| eases before it has fornulated a feasible business plan under
which it knows whether it wll want the benefits and burdens of
each agreenent.” Co.LIER ON BANKRUPTCY 8§ 365.04[2][a]. In sum the
Bankruptcy Code sets forth a schene in which the debtor naintains
al nost exclusive control over the timng of its decision on
assunption or rejection to ensure that its decision contributes to
a wor kabl e plan of reorganization. |In turn, the non-debtor party
is then afforded tine to take steps to protect its interest after
t he debtor has determ ned the status of the contract.

11



| ease. ®

Rat her than reject the contract or |ease, the debtor nay
choose to assune it. An assuned | ease or contract will remain in
ef fect through and then after the conpletion of the reorganization.
The non-debtor party to the agreenent is not released fromits
duties and nmust continue to perform |ikew se, the debtor nust
continue to performor pay for the services or other costs that are
not di scharged. “[T] he act of assunption nust be grounded, at
| east in part, in the conclusion that mai ntenance of the contract
is nore beneficial to the estate than doing wthout the other
party’s services.” MW Holding Corp. v. C&C Consultants, Inc. (In
re MMR Holding Corp.), 203 B.R 605, 612 (Bankr. M D. La. 1996);
see Inre Eagle Bus Mg., Inc., 148 B.R 481, 483 (Bankr. S.D. Tex.
1992). Since not all contracts are zero-sumbargains, the contract

wll not necessarily be a detrinment to the other party.

® It should be noted that adoption of National Gypsunis
contrary anal ysis woul d have a perverse effect outside the scope of
this case, an effect that would be felt by non-debtor parties whose
contracts or |eases are rejected. Contrary to the explicit
statenents of the Code, the act of rejection would only create a
bona fide claimfor damages if the non-debtor had already filed a
preenptive, conjectural proof of claimearlier in the bankruptcy
proceedi ngs. The decision to assune or reject would cease to be
the determning factor as to whether the debtor had a claim
instead it would be the non-debtor’s filing of a proof of claim

that would be dispositive. This schenme -- unappealing from a
policy perspective as it would result in a deluge of potentially
poi ntless preenptive proofs of clainms -- is inconsistent wwth the

Bankruptcy Code’s nore prudent approach, which is to sinply permt
t hose non-debtors whose contracts or | eases were rejected to react
to the debtor’s deci sion.

12



Nevertheless, it is the debtor who deci des whether to nmaintain the
contract, and this authority vests the debtor with a consi derabl e
anount of power:

Section 365 is intended to provide a neans whereby a

debtor can force another party to an executory contract

to continue to perform under the contract if (1) the

debt or can provi de adequate assurance that it, too, wll

continue to perform and if (2) the debtor can cure any

defaults in its past performance. The provision provides

a neans whereby a debtor can force others to continue to

do business wth it when the bankruptcy filing m ght

ot herwi se make themreluctant to do so. The section thus

serves the purpose of nmaking the debtor's rehabilitation

nmore |ikely.
Ri chnmond Leasing Co. v. Capital Bank, N A, 762 F.2d 1303, 1310
(5th CGr. 1985); see R cHARD |. AARON, BANKRUPTCY LAW FUNDAMENTALS, 8§
9.04[ 3] (1999) (“The power to reject unfavorable contracts is a
potent weapon in the arsenal of unique bankruptcy powers.”).

Not surprisingly, the Bankruptcy Code affords the non-debtor
a nmeasure of protection, since it is possible that the contract is
not beneficial to the non-debtor, and the non-debtor |acks any
deci si on-nmaki ng authority in the assunption process.’ Section 365
“allows a debtor to 'continue in a beneficial contract provided,
however, that the other party is nade whole at the tine of the

debtor’s assunption of said contract.’” Eagle Bus, 148 B. R at 483

(quoting Inre J.W Mys, 30 B.R 769, 772 (Bankr. S.D.N. Y. 1983)).

" The non-debtor may by notion to the court seek to have a
deadl ine inposed on the debtor’s assunption decision, but other
than this limted ability to pronpt a decision, the non-debtor is
W t hout power over the assunption process. See § 365(d)(2);
CoLLI ER ON BANKRUPTCY § 365. 04[ 2] [ b] .

13



This cure requirenent is set forth in 8§ 365(b)(1):
| f there has been a default in an executory contract or
unexpired | ease of the debtor, the trustee may not assune
such contract or |ease unless, at the tine of assunption
of such contract or |ease, the trustee—
(A) cures, or provides adequate assurance that the
trustee will pronptly cure, such default;
(B) conpensates, or provides adequate assurance that
the trustee wll pronptly conpensate, a party other than
the debtor to such contract or |ease, for any actua
pecuniary | oss to such party resulting fromsuch defaul t;
and
(C provides adequate assurance of future performance
under such contract or |ease.
11 U.S.C. § 365.
Thus, the debtor party nust take full account of the cost to cure
all existing defaults owed to the non-debtor party when assessing
whet her the contract is beneficial to the estate. See Three
Sisters Partners, L.L.C. v. Harden (In re Shangra La, Inc.), 167
F.3d 843, 849 (4th Gr. 1999); MW Holding, 203 B.R at 613
(“Assunption presunes curing all prepetition default . . . .7).
A non-debtor is further protected by the requirenent that an
executory contract may not be assuned in part and rejected in part.
See COLLIER ON BANKRUPTCY 8 365.03[1]. Wiere the debtor assunmes an
executory contract, it nmust assune the entire contract, cum onere
— the debtor accepts both the obligations and the benefits of the
executory contract. See Bildisco, 465 U. S. at 531. Although this
rule can have broader application, in the instant case this
condition serves only to reinforce the cure requirenent of 8§
365(b) (1). See Adventure Resources, Inc. v. Holland, 137 F. 3d 786,

798 (4th Gr. 1998) (“That the obligations of an executory contract

14



be accepted along with its benefits is made plain by the Bankruptcy
Code's requirenent that, as conditions of the contract's
assunption, the debtor cure any existing default and conpensat e al
non-debtor parties for actual pecuniary |osses that have resulted
therefrom?”).

Nat i onal Gypsumasks us to find that 8§ 1141(d) (1) can be read
to provide for discharge of amobunts in default wunder assuned
executory contracts, thereby nullifying the cure requirenent of
section 365(b)(1). The bankruptcy and district courts, citing our
opinion in Wainer v. A J. Equities, Ltd., 984 F.2d 679 (5th Cr.
19993), held that the discharge power of 8§ 1141(d) does not reach
out to extinguish the need to cure existing default on executory
contracts that are assuned by the reorgani zed debtor. W agree.

3. The Wi ner Deci sion

In Wai ner, the | essor consented to rel ease an exi sting tenant
and allow the assunption and assignnent of the lease to a new
tenant. Subsequently, the lessor filed suit against the debtor's
guarantor after the |ease assignee filed bankruptcy and rejected
the | ease. W ruled that the l|essor had novated the |ease by
consenting to the assunption and assignnent, thereby waiving its
right to require a guarantee of the assignee's obligations. 984
F.2d at 685. Thus, a landlord, who would otherwise be free to
pursue a guarantor if the lease is rejected, cannot pursue a

guarantor if the |lease is assuned. This stens fromthe fact that,

15



in accordance with 8 365(b), the lease is brought back into
conpliance with its terns, and the other party to the lease is
conpensated for any interi mpecuniary | oss. See Co.LlER ON BANKRUPTCY
8§ 365.05[3]. The end result is that there is no default to pronpt
liability agai nst the guarantor.

Al t hough our analysis in Wainer continued on fromthis point
to determne the validity of the novation, it is only the Court’s
treatment of 8§ 365 that is of relevance to the case at bar. In
this key portion of our discussion, we noted the only instance in
whi ch the Bankruptcy Code speaks of a claim arising from an
unexpired | ease or executory contract -- when the contract or | ease
has been rejected:

Aclaimarising fromthe rejection, under section 365 of

this title ... of an executory contract or unexpired

| ease of the debtor that has not been assunmed shall be

determ ned, and shall be allowed under subsection (a),

(b) or (c) of this section or disallowed under subsection

(d) or (e) of this section....
VWainer, 984 F.2d at 684 (quoting 11 US C § 502(g) (1994)
(di scussing post-petition debts))(enphasis added.). |In addition,
we noted that section 365(g) explains that the rejection of an
unexpired | ease constitutes a breach of the lease, giving rise to
aclaim See 11 U S.C. 8§ 365(g) (1994).

In I'ight of the absence of any reference to a claimarising

fromthe assunption of a contract and the express cure provisions

for dealing with existing defaults, we concluded that “under the

16



Bankruptcy Code, a |ease that has been assunmed under a plan or
pursuant to section 365 does not give rise to a claim” Wi ner,
984 F.2d at 684 (enphasis inoriginal). The fact that the lease in
question was both assuned and assi gned was not dispositive to our
conclusion on the discharge issue. See id. at 684-85 (“[the
debtor] did not reject the Lease and, thus, no claimarose in its
bankruptcy proceedings to bring about a debt which may have been
di scharged.”).

Despite these plain statenents, National Gypsum points to a
single sentence in which we stated “[w] hen a | ease is assuned and
assigned to athird party pursuant to section 365 . . . it does not
di scharge a debt.” 1d. at 684. This is a correct statenent of our
conclusion in that case in which the | ease at i ssue was assuned and
assi gned. There was no enphasis placed on “assigned” in this | one
sentence fromwhi ch to concl ude that the assignnent was critical to
the “no discharge” conclusion. In sum the court affirmed that a
claim arises only from the rejection of an unexpired |ease or
executory contract, not from the assunption of such a |ease or

contract.®

8 This determination is not a new one to this court as we

di scussed the issue tangentially in the context of a discussion on
voting rights under Chapter 11. See Phoenix Mut. Life Ins. Co. v.

Greystone |11 Joint Venture (In re Geystone Il Joint Venture),
995 F.2d 1274, 1281 (5th CGr. 1991) (“A party to a lease is
considered a 'creditor’ . . . only when the party has a claim
against the estate that arises fromrejection of a |ease. I f,
however, the debtor expressly assunes a |ease, the |essee has no
‘claim against the debtor. . . .7).

17



If the |anguage we enployed in Wainer was inexact, even a
cursory exam nation of the supporting case citations and subsequent
case | aw di spel s any confusion over the issue. |n Winer, we nade
favorabl e reference to Federal’s, Inc. v. Ednonton Inv. Co., 555
F.2d 577, 581 (6th Cr. 1977). In Ednonton, also a case dealing
wth an assunption and assignnent scenario, our sister court
explained that a default does not give rise to a dischargeable
claim

[ There are] two specific events that may give rise to a
provabl e cl ai munder the | ease, even though the | ease was
not rejected. These events are an automatic term nation
of the lease or an actual breach and subsequent
term nation by t he | andl ord, occurring ei t her
cont enporaneously with or prior to the commencenent of
t he proceedi ngs. Neither of those events occurred in the
present case. Thus, the default of the assignee alone did
not gi ve Ednont on a provabl e cl ai magai nst Federal's, and
such default failed to alter the character of the
executory contract between Ednonton and Federal's.

555 F. 2d at 581 (enphasis added)(footnote omtted).

Simlarly ininre Marble Publ’g Co., 20 B.R 933, 935 ( Bankr.
E.D. Pa. 1982), the bankruptcy court denied a conpl aint seeki ng an
order conpelling the debtor to cure an existing default on a | ease
by paynent of pre-petition rent. In explaining the effects of
assunption under 8 365, the Court explained:

if an unexpired |lease is assuned by a debtor in
possessi on under the Code, and such action i s approved by
the court, such assunption creates a new adm nistrative
obligation of the estate which is payable as a first

18



priority . . . . Equally inportant is the fact that such
assuned obligation is a postpetition debt that is not
di scharged by a confirmation of a chapter 11 case, and it
therefore continues to be an obligation of the
reorgani zed debtor.

Mar bl e Publ’g, 20 B.R at 934 (enphasis added)(footnote omtted).

Nat i onal Gypsumi s argunent that the “no di scharge” concl usion
i n Wai ner hinged upon the assignnent of the | ease i s unpersuasi ve;
it 1s unsupported by the plain | anguage of the Bankruptcy Code and
circuit precedent. In addition, National Gypsumis position is
contrary to other supporting authority not cited in our earlier
opi nion. Specifically, our conclusion today is in accord with that
reached by the Fourth Grcuit. In the seminal case Consoli dated
Gas Elec. Light & Power Co. v. United Ry. & Elec. Co., 85 F. 2d 799
(4th Gr. 1936), our sister court addressed the i ssue of whether an
executory contract, neither assuned nor rejected, remai ns
enforceable. The Fourth Crcuit rebuffed the argunent that a party
to an un-rejected executory contract had a definite interest and,
consequent |y, had a cl ai magai nst the debtor, occupying the rol e of
acreditor with all its attendant duties. See Consolidated Gas, 85
F.2d at 804. I nstead, the court held that a claim under an
executory contract does not arise within the neaning of the
Bankruptcy Act until the contract has been rejected. See id. The
court reasoned:

The party to an executory contract would find it
difficult to state a clai munder the contract before it
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had been broken; and certainly neither the debtor nor
the trustee could set out the anmount of such a claimas
required by an order of court directing the filing of
schedules ... and the holder of a contract would have a
like difficulty in conplying with the customary order of
the judge with reference to the filing of clains by
creditors[.]

Consol idated Gas, 85 F.2d at 805; see also Hotz v. Fed. Reserve
Bank of Kansas Cty, 108 F.2d 216, 219 (8th Cr. 1939); In re
DeVlieg, Inc., No. 93-C 20104, 1993 W 248205, at *2 (N.D. 111
July 6, 1993).

Finally, it should be noted that inplenentation of National
Gypsunmis theory would strip 8 365(g) of any operational effect by
eviscerating the protections it offers non-debtor parties. Inthis
case, National Gypsum attenpts to turn what is a shield for the
non-debtor party into a sword for the debtor. This is not the
intent of the Bankruptcy Code. The contention that a pre-
confirmation claim subject to discharge, was created by arrearage
on the contract is inconpatible with the |anguage of 8 365 which
specifically contenplates such instances when it requires the
debtor to cure any default. Section 365(b)(1) provides a guarantee
to the non-debtor party, who nmay be forced to continue a
relationship it would rather termnate, that as condition to the
forced continuation of the contractual rel ationship, any | osses or
defaults existing at the time will be satisfied either through a

tinmely cure or through reasonable assurances of future paynent.
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Nati onal Gypsum would undermne this protection by inposing an
extra-statutory requirenent: that the right to cure nust be
preenptively protected by the filing of a proof of claim Failure
to make a tinely filing of this theoretical claimwuld preclude
the non-debtor from recovery on the anounts owed. In effect,
contracts that would otherwise not be beneficial to the estate
coul d becone beneficial once the detrinental side of the | edger was
W ped clean. This runs contrary to the Code’s treatnent of non-
debtor parties to assuned contracts in which it acknow edges their
unusual predicanent and accordingly provides protections not
offered to ordinary creditors subject to § 1141(d) di scharge.?®

The powers of the debtor in the assunption of contract arena

° National Gypsum also argues that the rejection of inquiry

notice standard wll pronpt non-debtor parties to executory
contracts to sit on their rights and wait to cone forward only
after the contract has been assuned. Purportedly, this “lie in

wait” strategy would all ow the non-debtor to avoid receiving only
“the normal 'cents-on-the-dollar’ distribution accorded to other
creditors.” The non-debtor would cone forward post-confirmation
and assert a claimfor the full cure anount.

In the context of assunption of executory contracts, there is
far less to fear in the way of non-debtors waiting out the process,
than there is of creditors waiting out the discharge of unsecured

debt s. Non-debtor parties to executory contracts mnust be nade
whol e as part of the assunption; there is no point in waiting
because there wll be no “cents-on-the-dollar” distribution.

Actually, the risk runs in the opposite direction: it is far nore
likely that a reduced standard of notice woul d encourage debtors to
be careless in determning, or to intentionally understate, cure
anounts, then fail to provide ordered adequate fornmal notice in
order to avoid paynent on contractual suns owed. According to
Century, this is exactly what occurred in this case, where little
internal scrutiny was given to the setting of the cure anmount by
Nat i onal Gypsum

21



shoul d not be so needl essly aggrandi zed. Accordingly, we hold that
8§ 1141(d) cannot be read to provide for discharge of anounts in
default under assuned contracts in a manner that would nullify the
cure requirenent of section 365(b)(1).

B. Noti ce

1. The Contentions of the Parties

Qur “no discharge” conclusion necessitates consideration of
the lower courts’ split on the issue of notice. The question
remai ns whet her, due to i nadequate notice, Century was deprived of
its ability to take reasonable neasures to protect itself from
havi ng the executory contract to which it was a party assuned with
a $0 cure anount.

The bankruptcy court recogni zed that there was a fact question
as to the formal notice received by Century. The court reasoned
that the sanme standard of notice applicable to unsecured creditors
-- nmere know edge of the pendency of the reorganization -- applied
wth equal force to non-debtor parties to executory contracts.
Accordingly, the insufficiency of fornal (or sufficiently
particul ari zed actual) notice was not thought to be dispositive in
this case, because the summary judgnent record reflected that a
representative of Century was aware of the commencenent of the
Nat i onal Gypsum reorgani zati on. The district court reversed,

concluding that formal notice was necessary, and that the fact
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question as to formal notice would have to be resolved by the
bankruptcy court on remand. In essence, the |ower courts agreed
that unsecured creditors and non-debtor parties to executory
contracts in default are treated differently under the substantive
Code sections governing discharge and assunption, but the courts
di sagreed as to whether the distinction was carried over into the
procedural Code sections governing di scharge and assunpti on.
Nat i onal Gypsumcont ends that the bankruptcy court was correct
to dispose of this issue on constitutional due process grounds
pursuant to Sequa Corp. v. Christopher (Matter of Christopher), 28
F.3d 512 (5th G r. 1994), rather than on statutory grounds pursuant
to 8§ 365 and Bankruptcy Rule 6006. Based on this analysis,
Nat i onal Gypsumconcl udes that Century is barred fromrecovery even
t hough a fact question remai ns concerni ng whether Century received
the formal notice ordered by the court. We conclude that the
district court correctly rejected this analysis, because the result
is controlled by the Bankruptcy Code and Rul es, obviating the need
to ascertain how constitutional due process considerations would
fill the perceived statutory lacuna. Even if there was a gap to
fill, the constitutional due process standard set forth in
Chri stopher has never been extended to apply to assunption of

executory contracts. 1

9 |'n Christopher, the debtor filed suit seeking a declaratory
j udgnent that post-petition clains nade agai nst hi mwere di scharged
through confirmation of his plan of reorganization. 28 F.3d at
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2. The Governing Statutory and Rul e Provisions

“As a general matter, a party seeking relief in bankruptcy
court is not entitled to achieve a fait acconpli with respect to
the protectable interests of parties who did not receive notice
prior to any loss with respect to their interest.” 7 COLIER ON
BANKRUPTCY 8§ 1109.06[2]. In furtherance of this end, the Bankruptcy

Code is replete with provisions requiring proper notice to all

514. The creditors’ clainms arose out of the debtor’s breach of
contract for the acquisition of a subsidiary corporation. During
the negotiations of the deal, the creditors were “nmade aware” of
the debtor’s prior petition for Chapter 11 relief. 1d. at 513-14.
Since the clains arose post-petition, the creditors were not
required to be listed. They were not listed as creditors and did
not participate in any of the bankruptcy proceedi ngs.

The bankruptcy court concluded that the creditors were
deprived of due process with respect to their unsecured clains, and
therefore, they were not bound by the ternms of the confirned
reorgani zati on pl an. On appeal, we determned first that the
matter was not controlled by the statutory provisions of the Code.
Second, we addressed the constitutional requirenents of due
process, in the context of unsecured creditors’ clains, expanding
on our earlier holding in Gossie v. Sam (Matter of Sam), 894 F.2d
778 (5th Cr. 1990). In Sam we held that “all constitutional due
process requires ... is that [the creditor] have 'notice reasonably
cal cul ated, under all the circunstances, to apprise [hin] of the
pendency of the action and afford [hin] an opportunity to present
[ his] objections.’™ ld. at 781 (quoting Mul | ane v. Central
Hanover Bank & Trust Co., 339 U S. 306, 314 (1950)). Applying the
standard from Sam the Christopher panel concluded that "it does
not offend due process to view actual notice of a debtor's
bankruptcy to a [prepetition] creditor as placing a burden on the
creditor to cone forward with his claim" Matter of Christopher, 28
F.3d at 517 (stating that as to clains "due process requires only
notice that is both adequate to apprise a party of the pendency of
an action affectingits rights and tinely enough to allowthe party
to present its objections.”). No Fifth Grcuit case subsequent to
Chri stopher and Sam has extended t he due process standard fromthe
di scharge of debts to cure anbunts of assuned contracts.
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parties affected by the proceedings. See, e.g., BANKR. RULE 6006.
The noti ce question presented by this case arises, in part, because
of the peculiar wording of Rule 6006.

The district court based its conclusion on notice | argely upon
the closely anal ogous case of Republic Health Corp. V. Cor al
Gables, Ltd. (In re REPH Acquisition Co.), 134 B.R 194 (N. D. Tex.
1991). In REPH, the district court decided a bankruptcy appea
i nvol ving an order denying a notion to assune an unexpired | ease.
134 B.R at 195. The court affirmed the denial of the notion to
assune. |1d. at 202. In so doing, the court rejected the Chapter
11 debtor's assertion that general notice of the existence of a
pl an of reorganization provided sufficient notice of the debtor's
intent to assune the unexpired | ease as part of the plan. 1|d. at
199. Instead, the court held that the debtor had responsibility to
assure that the |lessee was on notice of the debtor's specific
intent to assune the | ease. See id. The court based its
concl usi on upon its readi ng of Bankruptcy Rul e 6006 whi ch provi des:

Assunption, Rejection or Assignnment of an Executory

Contract or Unexpired Lease

(a) Proceeding to assune, reject, or assign

A proceeding to assune, reject, or assign an executory

contract or unexpired |ease, other than as part of a
pl an, is governed by Rule 9014.

* * %

(c) Notice
Notice of a notion made pursuant to subdivision (a) or
(b) of this rule shall be given to the other party to the
contract or lease, to other parties in interest as the
court may direct, and, . . . to the United States
trust ee.

BANKR. RULE 6006.
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As other courts have noted, the setting of cure anounts is
"not ot herw se governed by" the Bankruptcy Rules, and thus falls
under the auspices of Rule 9014. See, e.g., OBrien Envtl. Energy,
Inc. v. NRG 188 F.3d 116, 123 (3rd G r. 1999). Bankruptcy Rule
9014 states, in pertinent part:

In a contested matter in a case under the Code not

ot herwi se governed by these rules, relief shall be

requested by notion, and reasonable notice and

opportunity for hearing shall be afforded the party
agai nst whomrelief is sought.

BANKR. RULE 9014.

Nat i onal Gypsum takes the position that the “other than as
part of a plan” |anguage absolves the reorgani zing debtor of
responsibility to provide notice of its intent to either reject or
assune the contract or |ease. Once the non-debtor party to the
contract or | ease can be deened aware that the reorgani zation has
been filed, the onus is on the non-debtor contractual partner to
follow the progress of the bankruptcy proceedings. The REPH court
determ ned that Congress in fact adopted the contrary approach.

Rul e 6006(a) excuses the procedure that applies in
contested matters when a proceeding to assune an

unexpired lease is "part of aplan.” Fairly interpreted,
Rul e 6006(a) does not elimnate the notice requirenents
applicable to a contested nmatter. Rul e 9014, which

governs contested matters not otherw se covered by the
Bankruptcy Rules, requires that relief be requested on
reasonabl e notice to the party agai nst whomthe relief is
sought . The court holds that Rule 6006(a) inplies a
simlar obligation upon a debtor who seeks to assune an
unexpi red nonresidential | ease by neans of its proposed
reorgani zation plan. This nmeans that although the plan
itself constitutes the act of assunption contenpl ated by
8§ 365(d)(4), the lessor, as the party agai nst whom t he

26



relief is sought, nust be given reasonabl e notice of the

debtor's intent. Even if Rule 6006(a) cannot be read to

incorporate the notice requirenent of Rule 9014, 8§

1125(b) of the Code plainly requires that the contents of

a proposed reorgani zation plan be adequately discl osed
REPH, 134 B.R at 199 (enphasis added)(footnote omtted). In sum
the phrase “other than as part of a plan” was intended only to
obviate the need to file a separate noti on expressing the intent to
assune or reject. Rule 6006 was not intended to establish a two-
tier standard of notice in which formal notice is required if the
assunption is to be by notion, but if assunption is to be by plan,
the responsibilities of the debtor are radically di mnished.

The vast majority of the cases addressing the | evel of notice
required involve situations in which the debtor expressed its
intent to assune by notion to the court. There is a paucity of
cases in which sufficiency of notice is considered when the debtor
expressed its intent to assune only in its proposed plan of
reorgani zati on. In cases where intent to assune is reveal ed by
nmotion, courts require strict adherence to the requirenents of 8§
365 and Rules 6006 and 9014 out of “concern with protecting
unknowi ng [contractual partners] from the consequences of an
assunption of which they had no notice and which [they] had no
opportunity to contest.” Elliot v. Four Seasons Properties (Inre
Frontier Properties, Inc.), 979 F.2d 1358, 1365 (9th Gr. 1992);

see al so South Street Seaport Ltd. Partnership v. Burger Boys, Inc.

(I'n re Burger Boys, Inc.), 94 F. 3d 755, 763 (2d Cir. 1996) (vacating
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district court’s decision to allow assunpti on when | essee was not
provided formal notice and was deprived of an opportunity to
contest the matter); In re Typocraft Co., 229 B.R 685, 689 (Bankr.
E.D. Mch. 1999) (disallow ng “assunption by an informal, default
met hod without the affirmative filing of a notion with notice to
interested parties”).

Strict adherence to the Code provisions governing assunption
of contracts “m ght appear overly sinplistic, [but] it is inportant
inthat it allows a debtor in possession the flexibility intended
by the Bankruptcy Code in deciding whether or not to assune or
reject contracts or leases.” Wlat Farns, Inc. v. United States
(In re Walat Farnms, Inc.), 69 B.R 529, 534 (Bankr. E.D. Mch
1987) . Al so, the requirenents of court approval and a hearing
after notice to interested parties provide necessary safeguards to
parties forced to mintain contractual relations wth a
reorgani zi ng debtor. See id. “I't is extrenely inportant that
interested parties be notified and have an opportunity to appear
wth regard to whether or not a debtor is going to assune. . . .”
Typocraft, 229 B.R at 689 (dealing with the assunption of a
col l ective bargai ning agreenent); see Sea Harvest Corp. v. Riviera
Land Co., 868 F.2d 1077, 1079 (9th Cr. 1989)("“Thus, these rules
plainly specify that a debtor in possession nust file a form
nmotion and provide reasonable notice and an opportunity for a

hearing to the opposing party.”).
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The t heoretical underpinnings of these cases cannot logically
be restricted to those instances involving assunption by notion.
Notice as a procedural safeguard cannot expand or contract based
solely wupon the procedural <choice of the debtor when the
ram fications to the non-debtor party are no |ess severe. Not
surprisingly, the limted nunber of courts that have explicitly
addressed this i ssue adopt the sane approach taken by the district
court in REPH

InInre Flugel, 197 B.R 92 (Bankr. S.D. Cal. 1996), chapter
13 debtors provided for the assunption of a non-residential rea
estate lease in a special provision attached to their plan. See
197 B.R at 94. Under this provision, debtors sought to assune the
unexpired lease, cure the existing pre-petition default, and
provi de adequate assurance of future perfornmance. See id. The
Fl ugel court faced the question of whether the special assunption
provision in the plan was adequate to satisfy the Bankruptcy Code’s
notice requirements. Discussing favorably the analysis of 8§ 365
and Rule 6006 enployed in REPH, the court held that notice was
sufficient because the non-debtor party was served with a mailing
“whi ch included specific notice that the Debtors intended to assune
the lease.” 1d. at 94-95. Once the non-debtor was served with the
notice, it had an opportunity to determ ne whether it needed to
contest the proposed cure provisions of the plan.

The Flugel court noted that the sane anal ysis had al so been
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applied in Riddle v. Aneiro (In re Aneiro), 72 B.R 424 (Bankr.
S.D. Cal. 1987). In that case, the court arrived at the sane
conclusion as the REPH and Flugel courts -- the debtor had a
responsibility to assure that the non-debtor party to the contract
or | ease was on notice of the debtor's specific intent to assune
the lease so as to be able to evaluate whether the assunption
criteria were satisfactory. See Aneiro, 72 B.R at 427. I n
Aneiro, the non-debtor received a copy of the chapter 13 debtor’s
pl an which contained a provision explaining the assunption. I n
both Aneiro and Flugel, the courts were in part attenpting to
deci de whet her an assunption under a plan still required the filing
of a notion. Cearly neither court would have been satisfied with
mere “pendency of the action” notice since both contenpl ated that
at a m ni mumthe non-debtor woul d receive either the proposed pl an
or sone formof notice setting forth the debtor’s intent to assune.
Utimately, the Aneiro court held that the notion to assune was
"made" when the non-debtor party to the | ease was served notice of
the plan's filing. See 72 B.R at 428. The identical approach has
been applied by other courts. See, e.qg., Inre Hall, 202 B.R 929,
932-33 (Bankr. WD. Tenn. 1996)(notice requirenents satisfied by
delivery of notice with plan attached).

This result is the only course that is consistent with the
notice analysis in cases involving rejection of a contract, in

which a claimarises stemmng fromthe rejection and t he non-debt or
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is then allowed to assert an unsecured claim for danmages. See,
e.g., Inre Parkwood Realty Corp., 157 B.R 687 (WD. Wash. 1993).
I n Par kwood, the court expl ai ned:

These provisions read together clearly contenplate that

a party to an executory contract wll receive notice of

rejection when it receives a copy of the D sclosure

Statenent and Plan, giving it a window in which to file

a proof of claimfor damages. A party which has not even

had notice of the plan, let alone the debtor's intention

to reject, is given no opportunity to file a claim To

hold that a claim has been discharged under these

circunstances would clearly violate due process.
In re Parkwood, 157 B.R at 690.

Accordingly, we hold that the debtor had responsibility to
assure that the non-debtor party was on notice of the debtor's
specific intent to assune the contract. Unless there is a show ng
that the non-debtor possessed actual know edge of a sufficiently
refined degree, the debtor nust denonstrate delivery of the
proposed pl an of reorgani zati on or sone other court-ordered notice
that set forth National Gypsunmis intent to assune the Wellington
Agreenent with a $0 cure anbunt. Wth the proper standard now in
mnd, we turn to the facts of this case.

3. A Fact Question Exists as to Formal Notice

Nat i onal Gypsum asserts that Century recei ved adequate fornma
noti ce because, as the summary judgenent record shows, a nunber of
notices were sent over the course of alnost a year to attorney Lynn
Br egman. Ms. Bregman, who represented Century in a separate

i nsurance case involving National Gypsum that took place in the

Southern District of New York and was settled by June 1989, asserts
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that neither she nor any other attorney at Wlner, Cutler &
Pi ckering was ever retained to represent Century in the National
Gypsum bankruptcy proceedi ngs. Bregman further states that a
search of the firmis files failed to uncover any of the foll ow ng
notices or docunents: (1) the Notice of Assunption and Assi gnnent
of Certain Executory Contracts and Unexpired Leases and Anount of
Cure Paynment, If Any, (2) the solicitation package (consisting of
the solicitation letter, the Court’s Oder Approving Debtor’s
Di scl osure Statenment, a ballot and ballot instructions for the
Debtor’s Pl an, and the statenent of position regarding the Debtor’s
Plan, nor (3) a copy of the Plan itself. The inport of these
particul ar notices and docunents is that they are the few cruci al
docunents that set forth the requisite information concerning the
assunption and cure amount that would have alerted Century of
alleged error in cure anount. On the other hand, none of the
nunmerous peripheral milings whose receipt is not contested
contained any material related to the assunption of the executory
contract with a $0 cure amount.!' Therefore, the bankruptcy court

correctly recognized the existence of a fact issue regarding

" Neither of the lower courts truly ventured into the battle
over whet her Ms. Bregnman was a proper representative upon which to
serve noticeinthis litigation. Since Ms. Bregman’s connection to
this litigation was not central to the bankruptcy court’s anal ysis,
the record is sonewhat deficient in that regard and therefore
precludes a definitive ruling here. The record can be further
devel oped on remand if it is determned that the critical notices
were in fact sent to Century.
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Century's receipt of pre-confirmation notice of National Gypsums
intent to assune the Wellington Agreement with a $0 cure anount.

Nat i onal Gypsumal so argues that Century had sufficient actual
know edge. The summary judgnent proof does establish that Joseph
Proko, Century’'s vice-president in charge of special asbestos
matters, was aware that the National Gypsum reorganization had
comenced in 1990. Through his work as Century’s representative to
the Asbestos Clains Facility, Proko received status reports on the
Facility' s activities which often reference ongoi ng devel opnents in
asbestos litigation. Nati onal Gypsumis summary judgnent proof
contains a group of status reports dated throughout 1991 that nade
brief nmention of a dispute over whether the bankruptcy court would
approve National Gypsunmis continued participationin the Facility.
The reports do not discuss any other aspect of the National Gypsum
reorgani zation; specifically, there was no nention of bar dates,
assunption of the Wellington Agreenent, default status on interest,
deadl i nes for objections, discussion of the solicitation package,
or the plan. Accordingly, the summary judgnent record does not
reflect that Century was sufficiently aware of National Gypsum s
intent to assune with a $0 cure.

I n concl usi on, the bankruptcy court ordered National Gypsumto
provi de notice, pursuant to the requirenents of the Bankruptcy Code
and Bankruptcy Rules, of its specific intent to assune the

Vel lington Agreenent. | f such notice was not given, then the
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bankruptcy court erred in permtting National G/psumto assune the
Wel lington Agreenment with a $0 cure anount.

Qur holding on the notice issue obviates the need to resol ve
t he di sagreenent bel ow concerning the proper interpretation of the
bankruptcy court’s retention of jurisdiction |anguage. Since res
judicata can not operate to bar Century’'s claim if notice was
i nadequate, summary judgnment in favor of National Gypsum was
I nappropri ate.

1. CONCLUSI ON
For the reasons set forth above, W AFFIRM the district

court’s deci sion.



