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Appeal fromthe United States District Court
for the Northern District of Texas

August 27, 1998
Bef ore REYNALDO G GARZA, KING and BENAVIDES, Circuit Judges.

KING Circuit Judge:

Plaintiffs-appellants appeal the district court’s grant
of summary judgnent in favor of defendants-appellees on their
clainms brought under 42 U S.C. § 1983. Additionally, plaintiffs-
appel l ants appeal the district court’s dismssal of their claim
brought under Title I X of the Education Amendnents of 1972, 20
US C 8§ 1681, for failure to state a clai mupon which relief
could be granted. For the reasons set forth below, we affirmthe
district court’s grant of sunmary judgnent for defendants-
appel l ees on the 8 1983 clainms, reverse its dism ssal of the
Title I X claim and remand the case to the district court for
further proceedings consistent wth this opinion.

| .  FACTUAL & PROCEDURAL BACKGROUND
From 1983 to 1987, John McGew, a third-grade teacher and
Boy Scout Troop | eader at Joseph J. Rhoads El enentary School,
sexual Iy nol ested nunerous nmal e students. MG ew was
subsequently convicted in state court of one count of aggravated
sexual assault and two counts of indecency with a child.
Foll ow ng his conviction, MG ew was sentenced to one |ife

sentence and two twent y-year sentences.



This case was initially filed in state court on August 20,
1993 by or on behalf of John Doe, Joe Doe, Jack Doe, and Janes
Doe.! On Septenber 22, 1993, the action was renoved to federal
district court. The original suit alleged clains against
nuner ous def endant s? based on McG ew s abuse of the boys pursuant
to (1) 42 U S. C 8§ 1983, (2) Title I X of the Educati on Anendnents
of 1972, 20 U.S.C. 8 1681 (Title I X), (3) the Texas Constitution,
and (4) Texas tort law. On March 29, 1995, the district court
dism ssed the Title I X clai mbecause it concluded, based on Fifth
Circuit precedent under Title VIl which has since been overrul ed
by the Suprenme Court, that sanme-sex sexual harassnent was not
actionable under Title I X. In addition, the district court
di sm ssed the Texas common-law tort clains, finding that “[t] he
plaintiffs [had] not alleged [that] any of the noving defendants
commtted common law torts.” A suit based on the sane facts was
subsequently filed by or on behalf of plaintiffs-appellants Bob
Black, Bill Black, WIlliamWite, and George G een, and on

February 20, 1996, the two actions were consolidated.?

. For purposes of filing the |awsuit, the nanes of the
victins were changed to protect their identities. However, the
boys’ actual initials were used to identify themin depositions
and affidavits.

2 Several of the defendants have since been di sm ssed
fromthe case. As their dism ssals have not been appeal ed, they
are not relevant to our discussion.

3 Hereinafter, we refer to the plaintiffs fromboth suits
collectively as “Plaintiffs.”



Plaintiffs argued to the district court that defendants-
appel | ees Dal | as | ndependent School District (DI SD) and Princi pal
Barbara Patrick (collectively, Defendants) knew or should have
known of McG ew s sexual abuse as early as the 1983-1984 school
year and that, despite having such know edge, they acted with
deli berate indifference toward Plaintiffs’ rights, taking no
action to stop the abuse. Defendants filed a notion for sunmmary
judgment on Plaintiffs’” § 1983 clains on the grounds that (1) no
basis existed for holding DISD |iable for the conduct of MG ew
and (2) Patrick was entitled to qualified inmmunity. The district
court granted Defendants’ notion on Cctober 29, 1996, and it
entered final judgnent for Defendants on March 6, 1997.
Plaintiffs thereafter tinely appealed to this court.

1. STANDARD OF REVI EW

We review a grant of summary judgnent de novo, applying the

sane criteria used by the district court in the first instance.

See Kemp v. G D. Searle & Co., 103 F.3d 405, 407 (5th Gr. 1997).

After consulting applicable law in order to ascertain the
material factual issues, we consider the evidence bearing on
those issues, viewng the facts and the inferences to be drawn
therefromin the |ight nost favorable to the nonnovant. See King
v. Chide, 974 F.2d 653, 656 (5th Gr. 1992). Summary judgnent is
appropriate only “if the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with the



affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment
as a matter of law” Feb. R CQv. P. 56(c). However, “[t]he nere
exi stence of a scintilla of evidence in support of the
plaintiff’s position will be insufficient [to preclude summary
judgnent]; there nust be evidence on which the jury could

reasonably find for the plaintiff.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 252 (1986).
We al so review de novo a dismssal for failure to state a

cl ai mupon which relief could be granted. See Norman v. Apache

Corp., 19 F.3d 1017, 1021 (5th Gr. 1994). A case or a portion
t hereof may not be dismssed for failure to state a cl ai munless
it appears certain that the plaintiffs cannot prove any set of
facts in support of their claimthat would entitle themto

relief. See Carney v. RTC, 19 F.3d 950, 954 (5th Gr. 1994).

[11. DI SCUSSI ON
Plaintiffs raise several issues on appeal. First, they
contend that the district court erred in granting summary
judgment in favor of DI SD on their § 1983 claim against it.
Second, they argue that Patrick is not entitled to qualified
immunity. Third, Plaintiffs assert that the Suprenme Court’s

decision in Oncale v. Sundowner O fshore Services, Inc., 118 S.

Ct. 998 (1998), renders the district court’s dism ssal of their



Title I X claimerroneous. W address each of these argunents in

turn.
A 42 U S . C 8§ 1983

Section 1983 provides injured plaintiffs with a cause of
action when they have been deprived of federal rights under col or
of state law. The statute states,

Every person who, under col or of any statute,

ordi nance, regul ation, custom or usage, of any State

or Territory or the District of Colunbia, subjects or

causes to be subjected, any citizen of the United

States or other person within the jurisdiction thereof

to the deprivation of any rights, privileges, or

imunities secured by the Constitution and | aws, shal

be liable to the party injured in an action at |aw,

suit in equity, or other proper proceeding for redress
42 U . S.C. 8§ 1983. In order to state a valid claimunder 8§ 1983,
Plaintiffs nust “(1) allege a violation of rights secured by the
Constitution or laws of the United States and (2) denonstrate
that the alleged deprivation was conmtted by a person [or

entity] acting under color of state law.” Leffall v. Dallas

| ndep. Sch. Dist., 28 F.3d 521, 525 (5th Cr. 1994) (citing West

v. Atkins, 487 U S. 42, 48 (1988)). Plaintiffs contend that they
presented sufficient summary judgnent evidence to create a
genui ne issue of material fact as to whether DI SD and Patri ck,
acting under color of state law, violated their constitutional
rights by failing to protect them from abuse at the hands of

MG ew.

1. D Sb



Under 8§ 1983, a nunicipality or |ocal governnental entity
such as an independent school district may be held liable only

for acts for which it is actually responsible. See Penbaur v.

Gty of Gncinnati, 475 U. S. 469, 480 (1986); Spann v. Tyler

| ndep. Sch. Dist., 876 F.2d 437, 438 (5th Cr. 1989). Thus, “a

muni ci pality cannot be held |iable solely because it enploys a
tortfeasor--or, in other words, a municipality cannot be held

Iiabl e under 8 1983 on a respondeat superior theory.” Monell v.

Dep’t of Social Servs. of New York, 436 U S. 658, 691 (1978); see

also 1B MARTIN A, SCHWARTZ & JOHN E. KIRKLIN, SECTION 1983 LI TI GATI ON:

CLAI v AND DEFENSES 8 7.5 (3d ed. 1997). However, a nunicipality
may be held |iable under 8 1983 when “execution of a governnment’s
policy or custom whether made by its | awrmakers or by those whose
edicts or acts may fairly be said to represent official policy,
inflicts the injury.” Mnell, 436 U S. at 694; see also 1B
SCHWARTZ & KIRKLIN, supra, 8 7.5 (“A nmunicipality is liable for its
own w ongs when enforcenent of a nunicipal policy or practice
results in a deprivation of federally protected rights.”).

“Thus, 8 1983 nunicipal liability may be inposed when (1) the
enforcenent of a nunicipal policy or customwas (2) ‘the noving
force’ of the violation of federally protected rights.” 1B

SCcHWARTZ & KIRKLIN, supra, 8 7.6 (quoting Gty of Canton v. Harris,

489 U.S. 378, 385-91 (1989)).
Plaintiffs rely on two distinct rationales in support of
their claimthat DISDis liable to themunder 8§ 1983. First,
7



they argue that DISD is liable for Patrick s deliberate
indifference to their constitutional rights because it del egated
to her policynmaking authority over the school’s response to

al l egations of sexual abuse. Second, Plaintiffs contend that
DISD s failure to adopt a policy regardi ng what steps should be
taken when a child alleges that he was a victimof sexual abuse
at the hands of a school enployee anpbunts to deliberate
indifference on the part of DISD itself. DI SD responds that
Patrick was not a policynaker and that it therefore may not be
held liable for her actions or inactions. |In addition, it argues
that it may not be held liable for the non-existence of a policy
on sexual abuse.

The district court determ ned that, under Texas |aw, Patrick
was not an official policymaker for DI SD and that DI SD s Board of
Directors did not delegate any final policymking authority to
Patrick. Moreover, the district court held that DISD s failure
to adopt a specific policy to protect against the sexual abuse of
students did not cause the constitutional violations suffered by
Plaintiffs. It therefore held that Plaintiffs failed to
establish a genuine issue of material fact with respect to DI SD s
liability, and it granted summary judgnent in favor of DI SD.

Whet her an official has policymaking authority is a question

of state law. Jett v. Dallas Indep. Sch. Dist., 7 F.3d 1241,

1245 (5th Gr. 1993). 1In Jett, this court explained that under



Texas |l aw, policynmaking authority in an i ndependent school
district rests with the board of trustees.

Texas law is clear that final policymaking authority in
an i ndependent school district, such as the DI SD, rests
with the district’s board of trustees. Texas Education
Code 8 23.01 provides that “The public schools of an

i ndependent school district shall be under the control
and managenent of a board of seven trustees.” The
Educati on Code further provides that “[t]he trustees
shal | have the exclusive power to nmanage and govern the
public free schools of the district,” id. § 23.36(hb)
(enphasi s added), and that “[t]he trustees nay adopt
such rules, regulations, and by-laws as they may deem
proper.” 1d. 8 23.26(d). . . . It is to be noted that
t he Education Code gives the board of trustees not only
what m ght be described as a formof |egislative power
over the district they serve--the power to nake “rul es,
regul ations, and by-laws”--but also a form of executive
power, the power to “control” and the “exclusive” power
to “manage” as well as to “govern” the district.

Id. (footnote omtted and alterations in original except for
ellipsis). Moireover, we have noted that, “although Texas | aw
provides that the principal is to exercise decision-nmaking
authority in certain areas, even in those areas the principal
must follow the guidelines and policies established by the school

district.” Eugene v. Alief Indep. Sch. Dist., 65 F.3d 1299, 1304

(5th Gir. 1995).

The Suprenme Court has cautioned that “a federal court would
not be justified in assum ng that nunicipal policymaking
authority lies sonewhere other than where the applicable | aw

purports to put it.” Cty of St. Louis v. Praprotnik, 485 U S

112, 126 (1988). Additionally, Supreme Court precedent indicates

that a body vested with policymaking authority cannot be found to



have del egated that authority to a subordinate official nerely
because it failed to investigate her discretionary actions. See
id. at 130.

Plaintiffs allege that because DI SD had no formal policy for
addressing al |l egati ons of sexual abuse, it delegated to
principals, such as Patrick, the authority to nake policy in that
area. Plaintiffs rely solely on the deposition testinony of Nel
Lews, DISD s fornmer executive director for elenentary education
to support this argunent. Lewi s testified that DI SD had no
standard procedure for handling allegations of sexual abuse and
that often a school’s principal nade the initial decision as to
what actions to take in response to such an allegation.
Plaintiffs contend that this evidences DI SD s del egati on of
pol i cymaki ng authority to Patrick. W disagree. As the district
court properly concluded, Lewis’s testinony establishes only that
principals were given the discretion to handle all egati ons of
sexual abuse, not that they were del egated the broader authority
to formulate official policy on the subject.

Plaintiffs next contend that DISD s failure to adopt an
official policy should subject themto liability. A school
district’s failure to adopt an official policy on a given subject
may serve as the basis for 8 1983 liability only when the
om ssion “anpbunt[s] to an intentional choice, not nerely an
unintentionally negligent oversight,” and the Suprene Court has
held that such an om ssion is equivalent to an intentional choice

10



only where the entity has acted with deliberate indifference.

Rhyne v. Henderson County, 973 F.2d 386, 392 (5th G r. 1992)

(citing Gty of Canton, 489 U S. at 390). “Afailure to adopt a

policy can be deliberately indifferent when it is obvious that

the likely consequences of not adopting a policy will be a
deprivation of constitutional rights.” [1d. (citing Gty of

Canton, 489 U. S. at 390).

Plaintiffs point to no evidence suggesting that, at the tine
of the sexual abuse, the |ack of an official policy on this issue
was the result of an intentional choice on the part of the board

of trustees. Moreover, in Spann v. Tyler |ndependent School

District, we held that a school board s decision to vest school
principals with conplete discretion to address all egati ons of

sexual abuse was a “perfectly reasonable policy for dealing with

reported instances of sexual abuse.”* 876 F.2d at 438. |If an
4 In Spann, the plaintiff alleged that the school

district was liable for the sexual abuse that he suffered at the
hands of a school bus driver because the principal failed to take
action on Spann’s earlier conplaint regarding the abuse. See 876
F.2d at 437-38. The school district had a policy that del egated
to the school principal “the conplete discretion whether to
investigate reports of sexual abuse and determ ne their
validity.” 1d. at 438. This court held that

[t] he repetition of Jason’s injury was not caused by
school board policy: the school board had a perfectly
reasonabl e policy for dealing with reported instances
of sexual abuse. Instead the injury was caused by the
failure of [the principal] properly to exercise the

di scretion granted himby the policy of TISD. To hold
TISD | iable for the om ssions of the principal would
fly in the face of Munell’s explicit holding that the
school board cannot be held liable for the acts of its

11



explicit policy delegating the matter to principals was
“perfectly reasonable,” and thus did not constitute deliberate
indifference on the part of the school district, then we cannot
say that a customtantanount to such a policy was not al so
reasonable.®> Thus, the district court was correct in granting
summary judgnent in favor of DI SD.

2. Principal Barbara Patrick

Plaintiffs next argue that Patrick is not entitled to
qualified imunity for her actions or inactions because she had
notice of McG ew s sexual abuse of Plaintiffs, she was
deliberately indifferent to it, and her failure to take action
caused Plaintiffs to suffer a constitutional injury. Patrick
clains that she is entitled to qualified i munity because she did
not have notice of the possibility of McGew s m sconduct for the

majority of the period at issue and, when nmade aware of the

enpl oyees on the basis of respondeat superior.

TISD did not officially sanction or order the error in
j udgnent of the school principal, and thus we reject
the notion that TISDis liable for t he unfortunate
injury to Jason Spann.

|d. at 438-39.

5 The events leading to this lawsuit took place over ten
years ago. At oral argunent, Defendants’ counsel advised us that
DI SD has since adopted specific policies relating to clains of
sexual abuse and harassnent.

12



all egations, she did not respond in a manner that constituted
deliberate indifference toward Plaintiffs’ rights.®

The district court determ ned that a genui ne issue of
material fact existed as to whether and when Patrick became aware
of allegations that McG ew was sexual |y abusing sonme of his
students. Nevertheless, the district court concluded that no
genui ne issue of material fact existed as to whether Patrick
acted with deliberate indifference because she did not ignore the
information that she received. The district court therefore
granted sunmary judgnent in favor of Patrick, finding that she
was entitled to qualified imunity.

We have formulated a three-part test for determning the
personal liability of school officials in sexual abuse cases.

A supervisory school official can be held personally
liable for a subordinate’s violation of an el enentary
or secondary school student’s constitutional right to
bodily integrity in physical sexual abuse cases if the
plaintiff establishes that:
(1) the defendant |earned of facts or a pattern
of i nappropriate sexual behavior by a
subordi nate pointing plainly toward the
concl usion that the subordi nate was sexual |y
abusi ng the student; and
(2) the defendant denonstrated deliberate
indifference toward the constitutional rights
of the student by failing to take action that
was obvi ously necessary to prevent or stop
t he abuse; and

6 Patrick also relies on several other defenses in
support of her claimthat she was entitled to summary judgnent on
the issue of qualified immunity. Because we concl ude that
Patrick did not act with deliberate indifference toward
Plaintiffs’ constitutional rights, we need not address these
argunents.

13



(3) such failure caused a constitutional injury
to the student.

Doe v. Taylor Indep. Sch. Dist., 15 F. 3d 443, 454 (5th Gr. 1994)

(en banc). Thus, in order to survive summary judgnent,
Plaintiffs nmust put forth evidence sufficient to create a genui ne
i ssue of material fact on each of these issues.

Patrick first contends that Plaintiffs have failed to create
a genuine issue of material fact as to whether she had notice of
“facts or a pattern of inappropriate sexual behavior by a
subordi nate pointing plainly toward the conclusion that the
subordi nate was sexually abusing . . . student[s].” I|d.
Plaintiffs argue that Patrick was aware of McGew s actions. In
support of their claim they offer the deposition testinony of
several children that MG ew nol ested, but the majority of the
victins testified that they either told no one about the abuse or
that they told only a teacher, a teacher’s aide, or a parent.
They offered no evidence linking the information to Patri ck.
Therefore, these depositions do not support the claimthat

Patrick was aware of the abuse.’” However, in the Spring of 1986,

! However, the evidence regarding two of the boys bears
brief discussion. First, Plaintiff D.D.P. stated in a 1988
affidavit and in a 1996 deposition that MG ew had fondl ed him
In the affidavit, he clainmed that he “told Ms. Patrick . :
about what happened.” In his deposition testinony, however, he
clarified his report of the incident, stating that he actually
told two wonen who worked in Patrick’s office. Wile he stated
that he thought Patrick probably could hear what he was sayi ng,
he admtted that she was in another roomon the tel ephone and
that he could only see her through a partially open door. He
deni ed ever having spoken to Patrick herself. As D.D.P.’s

14



plaintiff J.H told his nother and Patrick that MG ew had
fondl ed hi m when he delivered a note to McGew s classroom
Patrick does not dispute that J.H and his nother discussed the
incident with her. Thus, we conclude that Patrick had notice as
of the Spring of 1986 of an allegation that McGew fondled J. H

G ven that Patrick had notice of an allegation of sexua
abuse by McGrew, we next consider whether Plaintiffs have created
a genuine issue of material fact as to whether Patrick acted with
deli berate indifference when inforned of J.H’'s allegations. The
parties agree that upon hearing J.H ’'s accusation, Patrick net
with J.H, his nother, and McG ew to discuss the issue.
Plaintiffs neverthel ess contend that Patrick’s failure to
reprimand McGrew formally or to transfer himindicates that she

was deliberately indifferent to the rights of J.H W disagree.

statenent that he was “pretty sure [Patrick] could have heard”
himtelling the wonen in the office about the incident is
entirely speculative, it is not sufficient to raise a question of
fact as to whether Patrick was aware of the incident. See Ruiz
v. Wiirlpool, Inc., 12 F. 3d 510, 513 (5th Gr. 1994) (“Testinony
based on conjecture or speculation is insufficient to raise an

i ssue of fact to defeat a sunmmary judgnent notion . . . .7).

Second, plaintiff WJ.H testified that Patrick may have
asked hi m whet her McGrew had touched him stating, “lI think
[Patrick] asked all of us, I think, but | can’t renenber though.”
However, WJ.H stated that when Patrick asked hi mabout MG ew,
he deni ed that any inproper touching had taken place. Assum ng,
for purposes of summary judgnent, that Patrick did ask WJ. H.
about any sexual abuse by McGew, the fact that WJ.H denied it
indicates that this incident was not sufficient to put Patrick on
notice of the abuse.

15



The deli berate indifference standard is a high one. Actions

and decisions by officials that are nerely inept, erroneous,

i neffective, or negligent do not anount to deliberate

i ndifference and thus do not divest the official of qualified
immunity. | n Taylor, we expl ai ned,

We can foresee many good faith but ineffective

responses that mght satisfy a school official’s

obligation in these situations, e.g., warning the state

actor, notifying the student’s parents, or renoving the

student fromthe teacher’s class.
Id. at 456 n.12. This is just such a case. Patrick testified
that follow ng her neeting with J.H, his nother, and McG ew, she
determned that J.H 's allegations were not true. Nevertheless,
she warned McG ew to exam ne his behavior closely and to ensure
that he was not doing anything that could be msinterpreted by a
chi | d.

The fact that Patrick msread the situation and nade a
tragic error in judgnent does not create a genuine issue of
material fact as to whether she acted with deliberate
indifference toward J.H 's constitutional rights. As Plaintiffs
have failed to create a genuine issue of material fact as to (1)
whet her Patrick was aware of other allegations of abuse or (2)
whet her she acted with deliberate indifference toward J.H's
constitutional rights upon being infornmed of his allegation, we

conclude that Patrick was entitled to summary judgnent in her

favor on the issue of qualified imunity.
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B. Title IX

Title I X provides in pertinent part that, “[n]o person
shall, on the basis of sex, be excluded fromparticipation in, be
deni ed the benefits of, or be subjected to discrimnation under
any education programor activity receiving Federal financial
assistance.” 20 U.S.C. § 1681(a). Although its express neans of
enforcenent is admnistrative, the Suprene Court has held that
Title I X is also enforceable through an inplied private right of
action in which the injured party nay seek noney damages. See

CGebser v. Lago Vista Indep. Sch. Dist., 118 S. C. 1989, 1994

(1998) (citing Cannon v. University of Chicago, 441 U S. 677

(1979) and Franklin v. Gmnnett County Pub. Schs., 503 U S. 60

(1992)).

The district court dismssed Plaintiffs’ Title I X claim
expl aining that “[b]ecause the only basis of discrimnation
alleged by the plaintiffs is sane-sex harassnent, the plaintiffs
have failed to state a claimunder Title I X.” Plaintiffs argue
that in light of the Suprene Court’s recent decision in Oncale v.

Sundowner Offshore Services, Inc., 118 S. C. 998 (1998), the

district court erred in dismssing their Title | X claim pursuant
to Federal Rule of GCvil Procedure 12(b)(6) for failure to state
a claimupon which relief could be granted.

In Oncale, the Suprene Court explained that “nothing in

Title VII [of the Cvil R ghts Act of 1964, 42 U S.C. 88 2000e to

17



2000e-17,] necessarily bars a claimof discrimnation ‘because of

sex’ nerely because the plaintiff and the defendant (or the
person charged with acting on behalf of the defendant) are of the
sane sex.” 1d. at 1001-02. Plaintiffs now argue that because
the district court’s dismssal of their Title I X claimwas based
solely on this circuit’s precedent indicating that sane-sex
sexual harassnment was not actionable under Title VII, it nust be
reversed in |ight of Oncale.

Def endants concede that, in light of Oncale s hol ding, sane-
sex sexual harassnent is actionable under Title I X as well as
under Title VII. They argue, however, that we shoul d nonet hel ess
affirmthe dismssal of Plaintiffs’ Title |IX claimbecause the
court reached the right result, albeit for the wong reason.
Defendants therefore in essence suggest that because summary
j udgnment was appropriate on Plaintiffs’ 8 1983 clains, which were
based on the sane facts as the Title IX claim we may affirmthe
di sm ssal on that basis. W disagree.

A district court’s dismssal of a case or a portion thereof
for failure to state a clai mupon which relief could be granted
is not equivalent to a grant of summary judgnent.

The Rule 12(b)(6) nmotion . . . nust be distinguished

froma notion for sunmary judgnent under Rule 56, which

goes to the nerits of the claimand is designed to test

whet her there is a genuine issue of material fact. The

Rul e 12(b)(6) notion, as has been nentioned above, only

tests whether the claimhas been adequately stated in
the conpl ai nt.
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5A CHARLES ALAN WRI GHT & ARTHUR R M LLER, FEDERAL PRACTI CE & PROCEDURE

8§ 1356 (2d ed. 1990). Neither Plaintiffs nor Defendants included
evi dence outside the pleadings in their briefs discussing the
motion to dismss, and the district court specifically noted that
it was accepting all well-pleaded facts alleged by Plaintiffs as
true.

Wil e we have determ ned that the evidence presented by
Plaintiffs in opposition to Defendants’ notion for summary
judgment on the 8 1983 clains failed to create a genui ne issue of
material fact, we cannot say that as to the Title | X claimthe
facts pled in the conplaint, when taken as true, fail to state a

cl ai mupon which relief could be granted.® Therefore, we

8 Mor eover, we note that, although they are simlar, the
standards for school district liability under 8§ 1983 and under
Title | X are not identical. |In order to prevail against a school

district under Title I X, a plaintiff nust denonstrate that *an
official who at a m nimum has authority to address the alleged
discrimnation and to institute corrective neasures on the

[ school district’s] behalf ha[d] actual know edge of
discrimnation . . . and fail[ed] adequately to respond.”

Cebser, 118 S. . at 1999. |In order to prevail against the sane
district under 8§ 1983, however, the plaintiff nust denonstrate
that “(1) the enforcenent of a mnunicipal policy or customwas (2)
‘“the nmoving force’ of the violation of federally protected
rights.” 1B ScHwARTZ & KIRKLIN, supra, 8 7.6 (quoting Gty of
Canton v. Harris, 489 U S 378, 385-91 (1989)). Plaintiffs have
not had occasion to put forth evidence in support of their Title
| X claim and they nust be given an opportunity to do so. See
MIlar v. Houghton, 115 F.3d 348, 350 (5th Gr. 1997) (“Under
Fed. R Cv. P. 56(c), a party nust be served with a notion for
summary judgnent at |east 10 days before a court grants the
nmotion against him Simlarly, a party nust be given at |east 10
days notice before a court grants summary judgnent sua sponte.
This requirenment places a party on notice that he is in jeopardy
of having his case dism ssed and affords himthe opportunity to
put forth evidence to show precisely how he intends to prove his
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conclude that the district court’s judgnment dism ssing
Plaintiffs’ Title I X claimnust be reversed and the case nust be
remanded to the district court for further proceedi ngs consi stent
with this opinion.
' V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
grant of summary judgnent in favor of DISD on Plaintiffs’ § 1983
claimand its grant of sunmary judgnent on the issue of Patrick’s
entitlenent to qualified imunity; we REVERSE the district
court’s dismssal of Plaintiffs’ Title I X claim and we REMAND
the case to the district court for further proceedi ngs consi stent

with this opinion. Each party shall bear its own costs.

case at trial.” (footnotes omtted)).

In remanding this case for further proceedings, we in no way
intend to suggest that sunmary judgnment woul d be inappropriate if
Def endants are able to denonstrate, as they did with respect to
Plaintiffs’ 8§ 1983 clains, that no genuine issue of material fact
exists with respect to Plaintiffs” Title I X claim |ndeed, given
the factual devel opnent that took place in this case with respect
to the 8§ 1983 clains against DI SD and Patrick, we can say that if
Plaintiffs can produce no additional evidence, Defendants will be
entitled to summary judgnent on the Title I X claim
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