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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM

Def endant - Appel | ant Affiliated Conputer Systens, Inc. (ACS)
appeal s froma judgnent of the district court, affirmng a hol ding
of the bankruptcy court that $50,000 in ACS s possession was
property of the bankruptcy estate of the debtor, Douglas M Kenp,
a fornmer enployee of ACS, as of the date of Kenp's filing for
bankruptcy, and thus was subject to turnover to Kenp's trustee,
Plaintiff-Appellee Daniel J. Sherman (the Trustee). Concl uding as
a matter of law that the noney was not held in escrow and that it
was property in which Kenp had an ownership interest at the tine
t hat he decl ared bankruptcy, we affirmthe district court's ruling.

I
FACTS AND PROCEEDI NGS
Kenp was enployed by ACS in 1989 as its Vice President for



Cor porate Devel opnent. Hi s conpensation consisted of a sal ary pl us
comm ssions earned fromKenp's efforts in arrangi ng acqui sitions of
ot her conpani es by ACS. The enpl oynent agreenent between Kenp and
ACS, setting out the schedule of percentages to be used in
determning Kenp's comm ssions, provided that the anount of
comm ssion paid to Kenp coul d neverthel ess vary fromthe comm ssi on
cal cul ated under the schedule if the facts of a particular
transaction justified deviation. Under the agreenent, Darw n
Deason, the CEO of ACS, was required to approve any deviation from
t he conm ssi on schedul e.

I n Novenber 1989, Kenp assisted in ACS s acquisition of OBS
Conpanies, Inc. (0OBS), and Deason authorized the paynent of
$170,000 to Kenp as his total net conm ssion on that transaction.
The next nonth, Atkinson Associates, Inc. (Atkinson) sued ACS,
seeki ng recovery of comm ssions allegedly due to Atkinson from ACS
in connection with the OBS acquisition. Atkinson clainmedthat Kenp
had orally commtted ACS to pay a 2% conm ssion to Atkinson for its
services in connection with the OBS acquisition.

In a subsequent transaction wholly unrelated to OBS or
At ki nson, Kenp assisted ACSin acquiring a substantial interest in
Dat apl ex, Inc. (Dataplex) in January 1990. Deason authorized the
payment of $200,000 to Kenp as his conm ssion on the Dataplex
transaction but, in addition to standard w t hhol di ngs, ACS ret ai ned
$50, 000 of this ampbunt pending the settlenent or adjudication of
the Atkinson lawsuit. Kenp signed ACS' s letter of April 3, 1990,
whi ch i nformed hi mthat ACS had aut hori zed a $200, 000 comm ssi on on



t he Dat apl ex transacti on and was wi t hhol di ng $50, 000 of that anount
until the results of the Atkinson |lawsuit were determ ned.

More than three nonths later, on June 11, 1990, Kenp filed a
voluntary petition under Chapter 7 of the Bankruptcy Code. After
Sherman was appointed trustee for Kenp's bankruptcy estate, he
instituted an adversary proceedi ng in bankruptcy court, seeking a
turnover of the $50, 000 fromACS. The bankruptcy court, trying the
case on stipulated facts, found that the $50,000 was property of
the estate at the tinme that Kenp filed for bankruptcy, and the
court entered an order for turnover of those funds to the Trustee.
On appeal, the district court affirnmed the judgnent of the
bankruptcy court, finding that (1) the Trustee had satisfied his
burden of proving that the $50, 000 was property of the bankruptcy
estate, and (2) ACS had failed to establish that those funds were
not subject to turnover. ACStinely appealed the district court's
ruling.

I
ANALYSI S
We review a bankruptcy court's findings of fact under the
clearly erroneous standard, which calls for reversal only if,
considering all the evidence, we are left with the definite and
firmconviction that a m stake has been made.! When the district

court has affirnmed the bankruptcy court's findings, our reviewfor

1See Haber G| Co. v. Swinehart, 12 F.3d 426, 434 (5th
Cir.1994); In re Young, 995 F.2d 547, 548 (5th Cr.1993).
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clear error is strict.? Qur review of conclusions of law is de
novo. 3

ACS asserts that the Trustee has no right to turnover of the
$50, 000, insisting that those funds were held in escrow as a
contingency and that Kenp did not have a vested interest in the
funds at the tinme he filed for bankruptcy. ACS argues
alternatively that, as it had discretionary authority to increase
or decrease Kenp's conm ssion as cal cul ated fromthe schedul e, Kenp
did not have any interest in the $50,000 at the tinme he filed for
bankruptcy because ACS had not yet released this noney to him
After exam ning the transactions related to the $50,000 at issue,
we conclude that neither of ACS s contentions has nerit.

Section 541(a)(1)* states that the filing of a bankruptcy

petition creates an estate conprising "all legal or equitable
interests of the debtor in property as of the commencenent of the
case."> The scope of property rights and interests included in a
bankruptcy estate is very broad: The conditional, future,
specul ative, or equitable nature of an i nterest does not prevent it

from being property of the bankruptcy estate.® Under Section

2See In re Texas Gen. Petroleum Corp., 40 F.3d 763, 767 (5th
Cir.1994).

See Inre Allison, 960 F.2d 481, 483 (5th Cr.1992).

“Unl ess otherwi se indicated, all statutory citations refer
to the United States Bankruptcy Code, 11 U . S.C. § 101-1330
(1992).

°11 U.S.C. 8 541(a)(1).

6See Haber O|1 Co. v. Swinehart, 12 F.3d 426, 435 (5th
Cir.1994); Louisiana Wrld Exposition v. Federal Ins. Co., 858
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542(a), property of the estate that is in the possession of another
at the tinme of filing nust be turned over on proper demand by the
debt or-i n-possession or trustee.’” Qur inquiry in the instant case,
therefore, is whether the $50,000 in question—learly being
possessed by another (ACS) at the time that Kenp filed for
bankrupt cy—onstituted property of the estate, subjecting it to
turnover fromACS to the Trustee.

| n opposing turnover of the $50,000, ACS relies on severa
cases in which bankruptcy courts have found that noney held in an
escrow account was not property of the debtor's estate. All of
t hose cases, however, involved true escrow accounts that were
created by bona fide, legally valid escrow agreenents.? I n

determ ning whether the funds in question were property of the

F.2d 233, 245 (5th G r.1988); GCeorgia Pac. Corp. v. Sigma Serv.
Corp., 713 F.2d 962, 967-68 (5th Cr.1983) (finding that even if
funds were subject to constructive trust or other equitable lien,
they constituted property of estate to be turned over to

debt or-i n- possessi on subject to bankruptcy court's power to
recogni ze suppliers' equitable interest); 1In re Anders, 151 B.R
543, 545 (Bankr.D. Nev.1993); 1In re Anderson, 128 B.R 850, 853
(D.R1.1991).

11 U S.C 8§ 542(a) states, "an entity ... in possession,
custody, or control, ... of property that the trustee may use,
sell, or |ease under section 363 of this title ... shall deliver

to the trustee, and account for, such property or the val ue of
such property, unless such property is of inconsequential value
or benefit to the estate.”

8See, e.g., Inre Dolphin Titan Int'l Inc., 93 B.R 508, 512
(Bankr. S. D. Tex. 1988) (agreenent created assurance fund in which
debtor had no claimor interest until all prior clains were paid
in full, so that fund was not property of estate); In re Palm
Beach Heights Dev. & Sales Corp., 52 B.R 181, 182-83
(Bankr. S. D. Fl a. 1985) (escrow fund agreenent provided that fund's
purpose was to assure conpletion of road and drai nage
i nprovenents, so debtor had no interest until obligations were
conplete).



debtors' estates, the bankruptcy courts in those cases |ooked to
t he nature and circunstances of the underlying escrow agreenents.?®
Qur exam nation of the instant record |eads us to conclude that
there was no true escrow agreenent between Kenp and ACS.

W look to state |awhere Texas—to determ ne whether an
escrow agreenent existed: The answer to that question determ nes
the parties' respective rights to the $50,000 held by ACS. 1 Under
Texas law, an escrow is created only when the parties cone to a
clear and definite agreenent directing that the funds be deposited
wth athird party and specifying the terns and conditions on which
the third party is required to deliver the funds. |In the instant

case no clear and definite escrow agreenent existed between Kenp

°See In re Al Chemi cal |sotope Enrichnment, Inc., 127 B.R
829, 837 (Bankr.E.D. Tenn. 1991) (noney placed in fund by party
ot her than debtor was not property of estate, as escrow agreenent
specified that debtor was not entitled to fund until it acquired
ownership of equipnent); In re Cedar Rapids Meats, Inc., 121
B.R 562, 567-70 (Bankr.N. D.lowa 1990) (fund was not property of
estate, as escrow agreenent reveal ed that purpose of fund
deposited by debtor was to assure debtor conpleted its obligation
to pay worker's conpensation clainms accrued). See also Inre
Keene Corp., 162 B.R 935, 943 (Bankr.S.D.N.Y.1994) (finding that
under New York |aw, debtor retains legal title of funds placed in
escrow, grantee has equitable title, and titles nmerge when
contingency in escrow agreenent occurs).

0See Butner v. United States, 440 U.S. 48, 54-56, 99 S. ¢t
914, 918, 59 L.Ed.2d 136 (1979) ("Property interests are created
and defined by state law. Unless sone federal interest requires
a different result, there is no reason why such interests shoul d
be analyzed differently sinply because an interested party is
i nvol ved in a bankruptcy proceeding."); Haber G| Co. v.
Swi nehart, 12 F.3d 426, 435 (5th G r.1994) (substantive nature of
property rights held by a bankrupt and its creditors is defined
by state | aw).

1See Johnson v. Freytag, 338 S.W2d 257, 262
(Tex. G v. App. —4960); Tanner v. Ime, 253 S.W 665, 669-70
(Tex. G v. App. —1923).



and ACS. Consequently, ACS's reliance on "escrow funds" cases is
m spl aced.

The docunents purporting to explain ACS s reason for
wi t hhol di ng the $50, 000 portion of Kenp's Dataplex comm ssion say
nothing other than that ACS was retaining that noney pending
settlenment or adjudication of the Atkinson |awsuit. As the
bankruptcy court observed, these docunents specify absolutely no
terms or conditions that nust be fulfilled before the funds may be
delivered to ACS or Kenp or anyone else. Mire inportantly, there
is no evidence of any agreenent specifying how the fund would be
applied upon resolution of the Atkinson |awsuit, whether by
settlenent or judgnent. Kenp's signature on ACS s |letter of Apri
3, 1990, which advised him that $50,000 of his earned conm ssion
was being withheld, did not sonehow convert that w thholding into
an escrow agreenent. Kenmp did not affirmatively deposit his
$50,000 with a neutral third party (or even with ACS for that
matter); ACS just withheld it fromhimand kept the noney in its
own account, thereby acting as both stakehol der and cl ai mant. That
ACS (and Kenp, mrroring ACS) |labeled the wthholding as a
"contingency" and as an "escrow fund" in various witings does not
change the essential nature of the noney as property in which Kenp
had an ownership interest, regardless of whether his ownership
m ght have been subject to divestnent in the future if the outcone
of the Atkinson |awsuit were to prove unfavorable to ACS

Agreeing with the finding that here no escrow agreenent was

created between Kenp and ACS, we concur in the bankruptcy court's



observation that the Eighth Crcuit's ruling in In re Newconb, *? a
| eadi ng case holding that nonies held in a particular escrow fund
were not property of the debtor's estate, is not applicable to the
i nstant case. The Newconb court, applying Mssouri |aw, held that
a valid escrow agreenent between a debtor and a judgnent creditor
gave each of thema contingent interest in the escrowed funds: the
debtor had a contingent right to the funds if the judgnent should
be reversed and the judgnent creditor had a contingent right to the
funds if the judgnment should be affirnmed.®® Prior to the Newconb
debtor's bankruptcy filing, the judgnent in question was affirned;
therefore, the debtor no |longer had any interest in the escrowed
funds at the tinme the debtor filed for bankruptcy protection.
Consequently, the court reasoned, the funds could not be deened to
be property of the debtor's bankruptcy estate, so that ful fill nent
of the express condition of the escrow (affirnmance of the judgnent)
did not result in an avoi dabl e transfer of property of the estate.

In contrast, our Texas | aw anal ysis of the escrow agreenent in
In re Mssionary Baptist Foundation of Anerica, Inc.®, led us to
conclude that the escrowed funds were property of the debtor's
estate at the tine of bankruptcy. Under the express provisions of
t he escrow agreenent in M ssionary, the debtor was required to keep

an escrow account for capital expenditures on two nursing hones

12744 F.2d 621 (8th Cir.1984).

3See id. at 625-27.

See id.

15792 F.2d 502 (5th Cir.1986).
8



funded for as long as the debtor renained liable on a loan rel ated
to the debtor's purchase of the nursing hones.® After the debtor
decl ared bankruptcy, its trustee transferred the nortgaged
properties to another entity. All parties to the transfer,
i ncluding the original |ender on the | oan, rel eased the debtor from
its loan obligations and expressly reserved to the debtor its
rights to the escrowed funds. W noted that when the debtor was no
| onger liable for | oan paynents, its related duty under the escrow
agreenent to keep funding the escrow account ceased.?’

The M ssionary escrows inplicit contingency was that the
debtor could not claimthe escrowed funds if the debtor remained
liable on the I oan. As the debtor was released fromits |oan
obligations, the escrow s contingency—ontinuing liability on the
| oan—eased to exist prior to the debtor's filing for bankruptcy,
renmoving the inpedinent to the debtor's ownership and right to
possession of the funds remaining in escrow and leading us to
conclude that the escrow funds were property of the debtor's

estate.® W distinguished the circunstances in Newconb and sim | ar

16See id. at 505-06.
17See id. at 506.

8See id. In finding that the funds were property of the
estate, we relied on In re Flannery, 51 B.R 697 (Bankr.S.D. Chio
1985). The Flannery court held that an assignnment right placed
in escrow by the debtor was part of the debtor's bankruptcy
estate. The escrow agreenent in Flannery provided that in the
event of a default on a partnership |oan, the debtor would assign
all his interest in the partnership to his partner. As no
default occurred prior to the tinme of the bankruptcy filing,
resulting in an unfulfilled contingency, the court held that the
assi gnnent right becane part of the bankruptcy estate when the
debtor filed for bankruptcy. See id. at 699-700.
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cases, observing that the escrow contingencies divesting the debtor
of any interest in those cases were fulfilled prior to the
bankruptcy filings, so that the escrowed funds could not properly
be included in the estates. '

Even if we were to assune arguendo that Kenp's assent to
ACS' s wi thhol ding of the $50,000 could sonehow be deened to have
created an escrow agreenent, we would still be persuaded by our
decision in Mssionary that the $50,000 was property of Kenp's
estate. For the putative escrow s contingency—+esolution of the
At ki nson | awsui t —had not been fulfilled at the tinme that Kenp fil ed
for bankruptcy protection.?

We also reject ACS' s alternative argunent—learly hindsight
rationalization—that it was exercising its discretionary authority
to set the anmobunt of Kenp's total comm ssion in derogation of the
per cent age schedul e when ACS "deduct ed" the $50, 000 fromthe total
anount due. ACS s unilateral action in wthhol ding the $50, 000 for
its own assurance pending the outcone of the Atkinson lawsuit did
not affect the status of those funds as Kenp's pre-petition earned
i ncone; neither did that action by ACS magically transnogrify
Kenp's ownership interest in his earnings into a contingency.
Agai n, the OBS transaction, which generated the Atkinson |awsuit,

and the Datapl ex transaction, which generated the conm ssion from

19Gee id. at 504-06.

2C.f. Inre Keene Corp., 162 B.R 935, 943
(Bankr.S.D. N Y.1994) (finding that debtor was divested of | egal
title to escrow funds securing judgnents that becane final prior
to bankruptcy filing, so that funds were not property of estate,
as debtor then had neither legal or equitable interest).

10



whi ch ACS retai ned t he $50, 000, were whol | y separate and unrel at ed.
As the bankruptcy court recognized, the relevant ACS docunents
refl ect t hat Kemp's total conmm ssion  of $200, 000 was
unconditionally earned when the Dataplex transaction closed, and
that the $200, 000 sum included the $50,000 which ACS elected to
wi t hhol d pendi ng resol ution of the Atkinson lawsuit. Pursuant to
Kenp' s enpl oynent agreenent, Deason validly authorized the whol e
$200, 000 amobunt, and it was subsequently paid to Kenp net of taxes,
advance draws, and the subject $50, 000. The discretionary
authority that ACS could have exercised in determ ning the anount
of Kenp's commi ssion is therefore irrelevant; clear beyond cavil
are the facts that ACS contenporaneously set Kenp's Dataplex
conmi ssi on at $200, 000 and recogni zed that the $50,000 portion at
i ssue was part of his acknow edged earni ngs.

As a general rule bankruptcy estates enjoy the sane rights
that the debtor held imediately prior to the filing of
bankruptcy.?* Here, just before he filed for bankruptcy, Kenp had
a property right in all comm ssions that he had earned, but not yet
recei ved, including the $50,000 that ACS had withheld from his
Dat apl ex comm ssion. Nothing in the record reflects that ACS s de
facto retainage from the validly earned conpensation of its
enpl oyee was subject de jure to permanent retention by ACS upon the
future unfavorable settlenent or adjudication of the Atkinson

| awsui t . More inportantly, once Kenp filed for bankruptcy, the

2lSee Bank of Marin v. England, 385 U.S. 99, 100-02, 87
S.C. 274, 276, 17 L.Ed.2d 197 (1966); Inre N.S. Garrott &
Sons, 772 F.2d 462, 466-67 (8th Cr.1985).
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possibility of divestnent evaporated ipso facto by virtue of the
automatic stay: The $50,000 i n whi ch he had an ownership interest
constituted part of the bankrupt estate under 8§ 541(a), and the
nmoney was subject to turnover under 8§ 542(a).

As the resolution of the Atkinson |awsuit occurred after
Kemp's filing, it had no post hoc effect on the inclusion of the
$50, 000 in the bankrupt estate. Kenp's bankruptcy filing created
an estate as of that date, and Kenp was no | onger possessed of any
authority to transfer or otherwise deal with property of that
estate. As a result, Kenp's post-petition action of executing a
| etter agreenent on Decenber 17, 1990, purporting to release the
$50,000 to ACS after ACS settled with Atkinson, was void as a
matter of |aw and has no bearing on the instant action. |ndeed,
when—ore than six nonths after the bankruptcy filing—Kenp thus
attenpted to "authorize" ACS to apply the $50,000 to the Atkinson
|awsuit settlenent, those nonies had | ong since becone part of the
estate. Kenp had no |l egal power to transfer the funds; in fact,
his effort to do so was a technical violation of the autonatic stay

affecting all estate property.??

25ee 11 U.S.C. 8§ 362(a)(3) (automatic stay bars act to
obt ai n possession of property of estate); 11 U S.C. 8§ 362(a)(6)
(automatic stay prohibits any act to recover a pre-petition claim
agai nst debtor). A trustee may al so avoid any unauthori zed
transfer of property of the estate that occurs after filing. See
11 U.S.C. 8 549(a)(1l), (a)(2)(B). See also In re Shapiro, 124
B.R 974, 980-82 (Bankr.E. D. Pa.1991) (escrow funds were property
of debtor's estate, as debtor's post-petition wthdrawal of his
dispute with creditors was either violative of automatic stay or
avoi dabl e as post-petition transfer); 1In re Cabrillo, 101 B.R
443, 446-47 (Bankr.E.D. Pa. 1989) (any attenpted setoff by creditor
agai nst certificate of deposit that assertedly served as
collateral for debtor's |oan would have viol ated automatic stay

12



In withholding a portion of its enployee's rightfully earned
comm ssion, ACS appears to have been trying to avoid the need to
file a lawsuit against Kenp (or to inplead himin the Atkinson
suit) for indemity or contributionin the event ACS was ultimately
found liable to Atkinson. But ACS was at npbst a potential
unsecured creditor of Kenp's as a result of his purported civi
m sdeed vis-a-vis Atkinson in the OBS transaction, conpletely
unrelated to the Dataplex transaction which generated the
conm ssion here at issue. Cbvious to us is the fact that ACS did
not factor in the possibility of Kenp's bankruptcy when it
appropriated his $50,000. And ACS never bothered to file a proof
of claimin Kenp's bankruptcy proceedi ngs once they were commenced.
ACS failed either to have Kenp place his $50,000 in a legally valid
escrow account or to file a claim against Kenp to recover

i ndemmi fication or contribution for its potential |osses fromthe

At ki nson |awsuit. Therefore ACS cannot now bootstrap sone
i nnom nate security position in the contested funds by
m scharacterizing the legal nature of its withholding, i.e., by

claimng that Kenp's ownership interest in the $50, 000 was sonehow
a "contingent interest," held in escrow, which could not be

property of the estate at the tinme of his bankruptcy filing.?

if creditor did not first obtain relief fromstay).

2l n contending that the district court erroneously shifted
the burden of proof to it, ACS argues that the doctrine of setoff
i's inapplicable because 1) as Kenp never had any interest in the
$50, 000, he had no claimthat could be set off against ACS and 2)
as the Trustee failed to prove that the $50,000 was property of
the estate to begin with, the burden of proof never shifted to
ACS. ACS s assertions are unavailing given our disposition of

13



11
CONCLUSI ON

W agree with the bankruptcy court's hol ding that the $50, 000
w t hhel d by ACS from Kenp's earned comm ssion was, at the tine of
Kemp's filing, property of the bankruptcy estate and was thus
required to be turned over to Trustee pursuant to 11 U S C 8§
542(a). Accordingly, the district court's affirmnce of the
bankruptcy court's judgnent is

AFFI RVED.

the instant case, and we reject its contention that the burden of
proof was erroneously shifted. Moreover, the issue whether ACS
proved a right of setoff was not raised in the bankruptcy court,
which tried the instant case on stipulated facts, and therefore
was not appealed to the district court. Thus we need not, and
therefore do not, address that issue.
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