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Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore REAVLEY and JOLLY, Circuit Judges, and PARKER,* District
Judge.

E. GRADY JOLLY, G rcuit Judge:

This taxpayer and appellant, who filed suit against the
governnent under 26 U . S.C. 8 7433 (1989),! argues that the district
court erred in concluding that she failed to exhaust her
adm nistrative renedi es, thus barring her claim Although we find
that the taxpayer exhausted her adm nistrative renedies, we affirm
the district court's judgnent because the taxpayer has failed to

denonstrate that the IRS engaged in conduct that is actionable

“Chi ef Judge of the Eastern District of Texas, sitting by
desi gnation

1Section 7433 provides in pertinent part that

[1]f, in connection with any collection of Federal tax
Wth respect to a taxpayer, any officer or enployee of
the Internal Revenue Service recklessly or
intentionally disregards any provision of this title,
or any regul ation pronul gated under this title, such
taxpayer may bring a civil action for damages agai nst
the United States in a district court of the United

St at es.

26 U.S.C. § 7433 (1989).



under 26 U.S.C. § 7433 (1989).
I

On Novenber 10, 1988, the Internal Revenue Service wongfully
assessed a penalty against Ms. Billie A Shaw for her failure to
pay taxes owed by her husband's separately owned conpany. The IRS
notified Ms. Shaw of the assessnent, detailing the anmount of the
assessnent as well as the procedures Ms. Shaw should followif she
w shed to contest the assessnment. Ms. Shaw hired an attorney to
assi st her in contesting the wongful assessnent. Although several
letters were sent and several inquiries were nade, Ms. Shaw and
her attorney failed to followthe formal appeal procedure outlined
in the RS notice. Because Ms. Shaw failed to properly contest
the assessnent, the |IRS prepared a levy against her private
residence, eventually sold the property at auction, and thus
partially satisfied the tax liability assessed agai nst her. Ms.
Shaw | ater repurchased the property fromthe buyer. She then filed
a notice of claimwith the IRS, seeking a refund of the anount she
had paid to repurchase her hone as well as an abatenent of further
tax liability. Eventually, the IRS recognized that the original
tax assessnment was i nproper, and Ms. Shaw received a refund of all
money collected and the remaining tax liability was abated.
However, as a result of her problenms with the IRS, Ms. Shaw s
credit rating was adversely affected, and she was unable to obtain
extensions of credit needed to pay off |oans on other parcels of
property.

On April 16, 1991, Ms. Shaw sued the United States for



damages under 26 U.S.C. § 7433, alleging that the IRS wongfully
assessed tax penalties against her for the tax liabilities of her
husband' s corporati on. After a bench trial, the district court
hel d that al though the I RS agent who initially assessed the penalty
disregarded 26 U S.C 8§ 6672,2 Ms. Shaw was not entitled to
recover damages because she failed to exhaust her adm nistrative
renmedies. Ms. Shaw appeals this judgnent.
I
A
On appeal, Ms. Shaw contends that the district court erred
in concluding that she failed to exhaust her admnistrative
remedies. Title 26 U S.C. 8§ 7433 was enacted to allow a taxpayer
to sue the United States if the IRS intentionally or recklessly
di sregards a statute or regulation in connection with collection of
federal taxes. Gonsalves v. IRS, 975 F.2d 13, 16 (1st G r.1992).
However, 8 7433 specifically states that "[a] judgnent for damages
shall not be awarded under |[this section] wunless the court
determnes that the plaintiff has exhausted the adm nistrative

remedi es available to such plaintiff within the Internal Revenue

2Section 6672 provided in pertinent part that

[a] ny person required to collect, truthfully account
for, and pay over any tax inposed by this title who
wWillfully fails to collect such tax, or truthfully
account for and pay over such tax, or willfully
attenpts in any manner to evade or defeat any such tax
or the paynent thereof, shall, in addition to other
penalties provided by law, be liable to a penalty equal
to the total amount of the tax evaded, or not

coll ected, or not accounted for and paid over.

26 U.S.C. § 6672(a) (Supp.1994).
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Service." 26 U S.C § 7433(d)(1) (1989). Title 26 C F.R
301.7433-1(e) sets forth the specific adm nistrative procedures a
taxpayer nust follow to take advantage of a 8 7433 claim This
regul ati on, however, applies only to those civil actions filed
after January 30, 1992. Prior to the enactnent of § 301.7433-1,
there were no adm nistrative procedures to exhaust before filing
suit on a 8§ 7433 claimin federal court. |Information Resources,
Inc. v. United States, 950 F.2d 1122, 1128 (5th Gr.1992). Inthis
case, because Ms. Shaw filed her civil action before January 30,
1992, she was not required to exhaust any adm nistrative renedies
connected to 8§ 7433.

Al t hough the governnent concedes that there were no
admnistrative renedies to exhaust with respect to 8 7433, the
gover nnent argues that Ms. Shaw s supposed failure® to exhaust the
remedi es associated with the i nproper assessnent claimbars this §
7433 suit for inproper collection practices. After consideration,
we conclude that the two clains are separate, each having its own
adm ni strative renedies to exhaust. First, each claimis based on
di fferent conduct —+nproper assessnent deals with the decision to
i npose tax liability while inproper collection activities involves

conduct of an agent trying to collect the taxes owed. Mller v.

31t is questionabl e whether the government can reasonably
argue that Ms. Shaw failed to exhaust her renedies for the
i nproper assessnent claim Although Ms. Shaw failed to properly
take full advantage of every step of the fornmal appeal process,
she was ultimately successful in her effort to obtain a refund
and an abatenent of the remaining liability. Thus, as far as the
I nproper assessnent of taxes is concerned, it appears that Ms.
Shaw di d exhaust her adm nistrative renedies.
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United States, 763 F.Supp. 1534, 1543 (N.D. Cal.1991). To
denonstrate a viol ati on of each cl ai minvol ves proof of distinctive
facts—+o prove a claim for inproper assessnent, a taxpayer nust
denonstrate why no taxes are owed, but to prove a claim for
i nproper collection practices, the taxpayer nust denonstrate that
the IRS did not followthe prescribed nethods of acquiring assets.
Moreover, it is possible to have an inproper collection practices
claimw thout a correspondi ng i nproper assessnent claim and vice
ver sa. It is also possible, as this case illustrates, that a
taxpayer could have a colorable claim for both an inproper
assessnent of taxes as well as inproper collection practices. The
fact that these separate clains can develop wth respect to the
sane taxpayer does not affect the separate and distinctive nature
of each claim
B

The governnent argues that if we find that Ms. Shaw is not
barred procedurally fromasserting her § 7433 claim the district
court erred in concluding that the conduct of the IRS agent was
actionabl e under § 7433. Section 7433—by its specific words—all ows
a taxpayer to sue the governnent only if, "in connection with any
collection of Federal Tax with respect to a taxpayer, any officer
or enpl oyee of the [IRS] recklessly or intentionally disregards any
provision of this title, or any regulation pronul gated under this
title...." 26 U S.C. 8§ 7433(a) (1989). The plain | anguage of the
statute is well supported by the statute's legislative history.

Although inits early formthe statute granted taxpayers the right



to sue "for damages in connection with the determ nation or
collection of any Federal tax," H R Con. REp. No. 100-1104, 100th
Cong., 2d Sess. 228 (1988), reprinted in 1988 U S. C. C A N 4515,
5288 (enphasi s added), Congress |ater deleted that portion of the
statute that referred to determ nation of taxes. As the Conference
Agreenent states, 8 7433 "is limted to reckless or intentional
disregard in connection with the collection of taxes. An action
under this provision may not be based on alleged reckless or
intentional disregard in connectionwth the determ nation of tax."
H R Cowv. Rer. No. 100-1104, 100th Cong., 2d Sess. 229 (1988),
reprinted in 1988 U S C. C A N 4515, 5289 (enphasis added).
Therefore, based upon the plain | anguage of the statute, which is
clearly supported by the statute's |legislative history, a taxpayer
cannot seek damages under 8§ 7433 for an inproper assessnent of
t axes. See also MIler v. United States, 763 F.Supp. at 1543
(noting the difference between an assessnent activity and a
collection activity). In this case, although the IRS inproperly
assessed tax liability against Ms. Shaw, it did not engage in
i mproper collection procedures.* Thus, Ms. Shaw cannot coll ect

damages under § 7433.

“'n her brief, Ms. Shaw conpl ai ned of collection activities
of an I RS agent that occurred in Cctober 1988. Section 7433 was
enacted as part of the Technical & M scell aneous Revenue Act of
1988 ("TAMRA"), Pub.L. No. 100-647, 102 Stat. 3342 (Novenber 10,
1988), and it applies only "to actions by officers or enpl oyees
of the Internal Revenue Service after the date of the enactnent
of this Act." See Pub.L. No. 100-647 § 6241(d) (enphasis added).
Thus, only conduct that occurred after the enactnent date of
TAVRA, Novenber 10, 1988, can serve as a basis for civil danmages.
Because those collection activities occurred in October 1988,

t hat conduct cannot formthe basis of a 8§ 7433 cl aim
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For the foregoi ng reasons,

AFFI RVED.

the judgnent of the district court



