REVI SED, Septenber 8, 1998

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 93-4452 through 93-4611

CLAUDE CI M NO, ET AL.,

Pl ai ntiffs-Appellees,
Cr oss- Appel | ant s,

ver sus

RAYMARK | NDUSTRI ES, I NC., ET AL.,

Def endant s,

Pl TTSBURGH CORNI NG CORPORATI ON and
ASBESTOS CORPORATI ON LI M TED,

Def endant s- Appel | ant s,
Cr oss- Appel | ees.

Appeals fromthe United States District Court for the
Eastern District of Texas

August 17, 1998
Bef ore REYNALDO GARZA, GARWOOD and DAVIS, Circuit Judges.
GARWOOD, Circuit Judge:

Bef ore us are appeal s and cross-appeals in personal injury and
wrongful death damage suits against several manufacturers of
asbestos-containing insulation products and sone of their
suppliers, the district court’s jurisdiction being based on
diversity of citizenship and the governing substantive |aw being

t hat of Texas. This is the same set of cases addressed in In re



Fi breboard, 893 F.2d 706 (5th Gr. 1990), but the judgnents now
before us result from a trial plan nodified follow ng that
decision.! Principally at issue on this appeal is the validity of
that nodified trial plan.

The district court originally consolidated the sone 3,031 such
cases then pending in the Beaunont Division of the Eastern District
of Texas for trial of certain common issues under Fed. R Cv. P
42(a) and also certified a class action under Fed. R Cv. P
23(b)(3), the class generally consisting of the insulation and
construction workers, their survivors and household nenbers, who
were plaintiffs in those pending cases. As explained in nore
detail below, the trial ©plan ultimately inplenented after
Fi breboard consisted of three phases, generally described as
fol | ows. Phase | conprised a conplete jury trial of the entire
i ndi vi dual cases of the ten cl ass representatives and al so a cl ass-
W de determ nation of issues of product defectiveness, warning, and
punitive damages (including a nmultiplier as to each defendant).
Phase I, which was to address exposure on a craft and job site
basis, was di spensed with on the basis of a stipulation. In phase
11, 160 different individual cases (“sanple cases”), sone from
each of the five different allegedly asbestos-related diseases
included in the entire group of underlying cases, were tried to two

other juries to determ ne only each of those individual sanple case

IO the district court’s several orders with reasons and
opinions in these cases, two are published. Cmno v. Raymark
I ndustries, 751 F.Supp. 649 (E.D. Tex. 1990); Cmno v. Raymark
I ndustries, 739 F.Supp. 328 (E.D. Tex. 1990).
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plaintiffs’ respective actual damages fromtheir asbestos-rel ated
di sease. Thereafter, and foll ow ng a one-day bench hearing on the
basis of which the district court determ ned that in each di sease
category the 160 sanple cases were reliably representative of the
cases involving the |ike disease anong the remaining sone 2,128
cases,? the court ruled that each of these remaining 2,128 cases
(the “extrapol ati on cases”) woul d be assigned by the court to one
of the five disease categories and each would be entitled to
j udgnent based on an anount of actual damages equal to the average
of the verdicts rendered in those of the 160 sanpl e cases invol ving
t he sanme di sease category.® Punitive damages in each case woul d be
essentially based on the phase | verdict.

By the tine of the phase | trial, many of the defendants had
settl ed and others had taken bankruptcy or ot herw se been di sposed
of, so only five remained, nanely appellant Pittsburgh Corning
Corporation (Pittsburgh Corning), Carey Canada, Cel ot ex,
Fi br eboard, and appel | ant Asbestos Corporation, Limted (ACL). The
case against ACL was tried to the court under the Foreign Sovereign
| munities Act, 28 USC 88 1330(a), 1603(b). By the time the anount
of the extrapolation case judgnents was to be calcul ated, al

def endant s except Pittsburgh Corning and ACL had passed out of the

2By the time of the phase | trial, the original 3,031 total
cases had been reduced to 2,298 by settlenent, severance, or
di sm ssal

SRemttiturs were ordered as to 35 of the 160 sanple case
verdicts, and the averages were conputed using the thus reduced
verdict figures as well as the 12 zero verdicts.
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case.*

Judgnent was entered against ACL in only two of the ten cl ass
representative cases (and in none of either the phase IIl sanple
cases or the extrapol ation cases). Judgnent was actually entered
agai nst Pittsburgh Corning in a total of 157 cases, consisting of
9 of the class representative phase | cases, 143 of the phase ||
sanpl e cases, and 5 of the extrapol ation cases (1 fromeach of the
5 different diseases included in the class).® In these 157 cases,
Pittsburgh Corning has been cast in judgnent for a total of
approxi mat el y $69, 000, 000.°¢ Pittsburgh Corni ng and ACL each appeal

the referenced judgnents entered against them and the plaintiffs

‘After the phase | trial and before the phase Ill trial began,
the district court dismssed all clainms for actual danages agai nst
Carey Canada, finding there could be no evidence any plaintiff was
exposed to its product (and the four contrary phase | verdicts were
set aside); although the court opined that Carey Canada would
nonet hel ess be liable for punitive damages, it appears that no such
judgnent was rendered and the case against Carey Canada was
apparently severed. After the phase IlIl trials were conpleted
Celotex filed for bankruptcy and was severed, and Fibreboard
settl ed.

5'n one of the ten class representative cases, the phase |
jury returned a verdict for all defendants; the district court
subsequently granted a new trial in that case, and it has been
sever ed. After the phase |1l trial, the district court granted
Pittsburgh Corning’s notion for judgnment in 17 of the 160 sanple
cases. Pittsburgh Corning is the sole defendant in all but 2 of
these 157 judgnents; in two of the class representative judgnents
it and ACL are both cast in judgnent (ACL for actual damages only).

5Pi tt sburgh Corni ng asserts, w thout dispute, that the orders
for judgnment in the remaining sone 2,123 extrapolation cases (in
whi ch judgnments have not been entered) call for judgnents against
Pittsburgh Corning in the approximte total anount of
$1, 300, 000, 000 for actual damages only, excluding prejudgnment
i nterest and punitive danages.



cross-appeal as to each.” The issues presented in the ACL appeal
and cross-appeal are few and narrow, and we address them | ast.

Pittsburgh Corni ng’ s appeal presents essentially two groups of
contentions, summarized as follows: first, those challenging the
inplemented Gmno trial plan as a whole, particularly its asserted
failure to properly try and determ ne individual causation and, in
the five extrapol ation cases, damages also, as to any plaintiffs
other than the class representatives, assertedly contrary to our
deci sion in Fibreboard and Texas substantive | aw and i n derogation
of Pittsburgh Corning s Seventh Amendnent and Due Process rights;
and second, various other issues of a nore particular and
traditional sort. Plaintiffs’ cross-appeal presents i ssues of only
the latter variety. W now turn to consider Pittsburgh Corning s
appeal, addressing first its attacks on the trial plan.

l.
Pl TTSBURGH CORNI NG APPEAL
A. Trial Plan Attack

1. Trial Plan

Initial Plan

The CGmnotrial planinitially adopted by the district court,
whi ch we subsequently set aside in Fibreboard, also called for
three phases. |In phase |, the jury woul d deci de which, if any, of
each defendant’s products were defective as nmarketed and

unr easonabl y dangerous, when each defendant knew or should have

The 157 judgnents appeal ed have been certified under Fed. R
Cv. P. 54(b).



known wor kers or their househol d nenbers were at risk, whether each
def endant was guilty of gross negligence in marketing its of fendi ng
product and, as to each defendant so guilty, a punitive damages
multiplier. |In phase ll, the sane jury woul d deci de the percentage
of plaintiffs in the class exposed to each defendant’s products,
the percentage of clains barred by limtations and ot her defenses,
and woul d determ ne a |unp sum anount of actual danages for each
di sease category for all plaintiffsinthe class. The jury inthis
phase woul d al so make a full determ nation of liability and damages
wth respect to each of the -eleven <class representatives
i ndi vi dual ly. And the jury in phase Il would also hear such
evidence as the parties desired to present fromup to thirty other
illustrative plaintiffs, fifteen chosen by the defense and fifteen
by plaintiffs, as well as expert testinony regarding the tota
actual damages of the class, such expert testinony to be based,
anong other things, on questionnaires filled out by all class
menbers and other discovery, including forty-five-mnute oral
depositions of class nenbers taken by defendants. |In phase lll, to
be non-jury, the court would distribute the awarded damages anong

t he individual class nenbers.?

8 n adopting that plan, the district court adverted to its
earlier decision in Jenkins v. Raymark Industries, 109 F.R D. 269
(E.D. Tex. 1985), aff’'d, 782 F.2d 468 (5th Cir. 1986). However,
the district court declined to follow its Jenkins format, noting
that “[t]rying these [3,000] cases in groups of ten would consune
the entire available trial tinme for the Court . . . for the next
three years.” In Jenkins, the district court had adopted and we
had sustained a class action trial plan for simlar asbestos suits
whi ch provided for a class-wide trial of essentially the sane phase
| common i ssues, but to be foll owed by “consolidated mni-trials of
four to ten plaintiffs on the issues of exposure to any products
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Fi breboard

In Fi breboard, we found “no inpedinent to the trial of Phase
, 7 1d. at 712, but held the balance of the plan invalid, stating:

“I't infringes upon the dictates of Erie that we remain

faithful to the I aw of Texas, and upon the separation of

powers between the judicial and |egislative branches.

“Texas has made its policy choices in defining the
duty owed by manufacturers and suppliers of products to

consuners. These choices are reflected in the
requi renent that a plaintiff prove both causation and
damage. In Texas, it is a ‘fundanental principle of
traditional products liability law . . . that the
plaintiffs nust prove that the defendant supplied the
product which caused the injury.’” These el enents focus
upon i ndi vi dual s, not groups. The sane may be sai d, and
wth even greater confidence, of wage | osses, pain and
suffering, and other elenents of conpensation. These

requi renents  of pr oof define the duty of t he
manuf acturers.

. . . The inescapable fact is that the individual
clains of 2,990 persons will not be presented. Rather,
the claimof a unit of 2,990 persons wll be presented.

. . . That procedure cannot focus upon such issues
as individual causation, but wultimately mnust accept
general causation as sufficient, contrary to Texas | aw.
It is evident that these statistical estinmates deal only
W t h general causation, for ‘ popul ati on-based probability
estimates do not speak to a probability of causation in
any one case; the estimate of relative risk is a property
of the studi ed popul ati on, not of an individual’s case.
This type of procedure does not allow proof that a

previously found to be defective; any damages |egally caused by
such exposure; and any conparative fault of each plaintiff in
i ncurring such damages.” |d. at 282. See also id. at 284 (“.

the mni-trials preserve the individual issues of product exposure
for each nmenber of the class with regard to each product (if any)
found defective in the class action phase”), and our Jenkins
opinion at 473 (“individual issues of the unnanmed cl ass nenbers
would be resolved later in ‘mni-trials’ of seven to ten
plaintiffs.”).



particular defendant’s asbestos ‘really’ caused a

particular plaintiff’s disease; the only ‘fact’ that can

be proved is that in nost cases the defendant’s asbestos

woul d have been the cause.” |Id. at 711-712 (footnotes

om tted; enphasis added except in interior quotation and

in last clause).?®

Present Pl an

Follow ng this Court’s decision in Fibreboard, the district
court initially determned that “[t]his case will now proceed under
the procedures set out in Jenkins v. Raymark” —.e. phase | to be
followed by a series of mni-trials for all plaintiffs on their
i ndi vi dual causati on and danage i ssues (see note 8, supra)—and set
its previously adopted phase I (which we had declined to bl ock) for
trial.?®0 The court observed that its “task appears to be
i nsurnmount abl e,” but stated that it would nonetheless “take[] its
pl ace behind the old mule and start down that |long row.”

Sone nonths |ater, however, the court changed its mnd and
adopted the trial plan now before us (except that a stipul ati on was
ultimately utilized instead of phase I1), observing:

“Phase One will |eave unresolved the questions of
exposure, conparative causation, and danmages. These

remai ning questions could easily be resolved by the
procedure established in Jenkins if the nunbers were

W& al so st at ed:

“Finally, it is questionable whether defendants
right to trial by jury is being faithfully honored, but
we need not explore this issue. It is sufficient nowto
concl ude that Phase Il cannot go forward w t hout changi ng
Texas | aw and usurping | egislative prerogatives, a step

federal courts lack authority to take.” I1d. at 712.
%As its “only nodification” to its previous phase |, the
district court provided that “a trial on the nerits of the [entire
i ndi vidual cases of] the class representatives . . . wll now be

submtted to the jury in Phase |.”
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manageabl e. The nunbers are not manageabl e. Jenki ns

envi sioned groupings of ten plaintiffs submtted to a

succession of juries. |If we could try one group a week,

the process would take 4% years. Addi ti onal judici al

power and the utilization of nmultiple courtroons could

shorten the tinme to resolve all these cases, but it would

not decrease total court tinme or attorney tine.

Transaction costs to the parties under the Jenkins

procedure i s unacceptable.”

Instead of wutilizing the Jenkins procedure, the court
determ ned to enploy new phases Il and IIl: *“asking the jury in
Phase Two to nmke findings on exposure that are specific to job
site, craft and tine; and then by submtting to a jury in Phase
Three individual danmage cases of a statistically significant,
random y sel ected sanple fromeach of the five di sease categories.”
For pur poses of phase I, twenty-two di ff erent
wor ksites—principally refineries, shipyards, and chem cal plants,
and also including other industrial-type facilities and a power
pl ant — n Beaunont, Port Arthur, Orange, and Port Neches, Texas, and
including two sites in Lake Charles, Louisiana, would be
considered.! The district court contenplated that the phase ||
jury (the sane jury as in phase |) woul d:

“hear evidence concerning: (a) the presence of the

Def endants’ products at the worksites; (b) the presence

of asbestos dust at the worksites; and (c) the nature of

the various crafts at the worksites and the rel ati onship
bet ween these crafts and t he presence of asbestos dust at

these facilities. Specifically, the jury wll hear
evi dence concerni ng t he wor ki ng condi ti ons of nmachi ni sts,
pi pefitters, insulators, carpenters, etc. and the

relati onship between these workers and the Defendants
asbestos products. The jury wll nmake a determ nation as

1Al t hough two of the twenty-two sites were in Louisiana, the
district court, and all parties both bel owand on this appeal, have
proceeded on the basis that in this diversity case the controlling
substantive law is that of Texas, and we do |ikew se.
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to which crafts at the worksites were exposed to which
Def endants’ asbestos products (if any) for a sufficient
period of time to cause injury, harm or disease.

The Court will make a non-jury determnation as to
which Plaintiffs or Plaintiffs’ decedents worked for a
sufficient period of tine at each worksite so as to be a
proper nenber of that worksite’'s group and which
Plaintiffs were proper nenbers of each of the crafts at
t hese worksites.

The Court will submt the issue of exposure to the
jury pursuant to ten-year intervals. So, for exanple,
the jury wll be asked whether the product(s) of

Def endant X were present at Worksite Y during the 1940's,
the 50's, 60's, etc. And, for exanple, the jury wll be
asked whether the carpenters at Wirksite Y were exposed
to Defendant X' s product(s) during the 1940's, the 50's,
60's, etc.

apportion

During Phase Two, the jury wll
i ng Def endant s

responsi bility anong settling and non-settl
for the Plaintiffs’ exposure (if any).”
In Phase II1l, two other juries would determ ne for 160 sanpl e

cases only “two danage issues,” nanely “(e) whether the Plaintiffs
suffered froman asbestos-related injury or disease and, if so, (b)
what damages the Plaintiffs incurred.” The court ultimately
determ ned, based on information fromplaintiffs, that the entire
class of 2,298 cases could be broken down into the 5 disease

categories, and the court then randomy sel ected 160 sanpl e cases,

sone fromeach di sease category, as follows:

Di sease Nunber of Nunber of
Sanpl e Cases Cases in d ass

Mesot hel i ona 15 32

Lung Cancer 25 186

O her Cancers 20 58

Asbest osi s 50 1, 050

Pl eural D sease 50 972

10



Tot al 160 2,298

12A brief description of asbestos-rel ated di seases i s contai ned
in Schuck, The W rst Should Go First: Deferral Registries In
Asbestos Litigation, 15 Harv. J.L. & Pub. Pol. 541 (1992). Five
conditions are described, “[moving from the least to the nobst

serious,” as follows: “(1) pleural plaque; (2) pleural thickening;
(3) asbestosis; (4) lung and certain other cancers; and (5)
mesot helioma (a rapidly-fatal formof cancer).” Id. at 544. *“The
pl eurae are a doubl e nenbrane surroundi ng the | ung between the | ung
and chest wall. The inner |ayer, adjacent to the lung tissue, is
called the visceral pleura. The outer |ayer, in close contact with
the inner, is called the parietal pleura.” 1d., n.10.

“Pleural plaques have been described as ‘discrete,
el evat ed, opaque, shiny, rounded lesions, . . . diffuse
or nodul ar,’ of the parietal pleura or diaphragm They
strongly indicate asbestos exposure. Pleural thickening
i ncludes certain types of | esion of the visceral pleura.
Unl i ke pl aques, pleural thickening nmay have non- asbest os
causes. Asbestosis involves non-nmalignant | esions of the
lung tissue itself, varying from small areas of basa
fibrosis to a diffuse, fine fibrosis. . . . Mlignant
nmesot hel i oma, a usually rapidly-fatal formof cancer, is
caused al nost exclusively by asbestos. Lung cancer can
al so be caused by asbestos, a risk greatly conpounded by
snoki ng. \Wet her asbestos exposure is associated wth
ot her types of cancer remains a matter of considerable
debate in the nedical and | egal communities.

.. . The nedical Iliterature indicates that
claimants with pleural pl agues unacconpani ed by
asbestosis are ordinarily synptomatically uninpaired.
Sone studies have associated pleural plagques wth
conpar ati vel y nodest breathing decrenents, but many such
studi es have been criticized on various grounds. It is
clear that diffuse pleural thickening and sone of its
variants can produce significant inpairnents, although
t hi ckenings are |ess comon than plaques. Asbest osi s
‘[s]ynmptons include shortness of breath, coughing,
fatigue, and vague feelings of sickness. When the
fibrosis worsens, shortness of breath occurs even at
rest. . . . In severe cases, death may be caused by
respiratory or cardiac failure.

: Pl eural plaques are certainly markers of prior
asbest os exposure, but the existing studies provide no
evi dence t hat they i ndependently cause any progressi on of
further asbestos-rel ated conditions. As for asbestosis,
the evidence suggests that once the disease is
contracted, the synptons tend to becone progressively

11



| ndi vi dual judgnent would be entered in each of the 160 sanple
cases based on the phase IIl verdict in that particular sanple
case. After phase |Ill, the district court woul d assi gn each of the
remai ning 2,298 cases to one of the 5 disease categories, and in

each case nake an award of actual damages equal to the average of

the awards in the phase Ill cases involving the sane di sease.
Phase |
The phase | trial |asted approximtely eight weeks. The

def endants then remai ni ng were Carey Canada, Cel otex, Fibreboard,
and Pittsburgh Corning.*® The jury found in answer to the first
four questions when the defendants knew or shoul d have known t hat
their “asbestos-containing insulation products” posed a risk of
asbestos-rel ated disease to “insulators” (question 1), to their
househol d nenbers, to other “crafts working with or near insulation

products,” and to their househol d nenbers. Pittsburgh Corning knew
or should have known this since 1962 (when it first entered the
business; it left it in 1972) as to both insulators and other
crafts; the other three defendants since 1935 as to insulators and
since 1955 as to other crafts; all four defendants as to both sets
of househol d nenbers since 1965. |In answer to question 5, the jury
found that, since 1962 as to Pittsburgh Corning and since 1935 as

to the other defendants, the defendants’ |isted insulation products

“were defective and unreasonably dangerous as a result of not

nore serious with continued occupational exposure. I n
sone cases, this progression occurs even after exposure
ceases.” 1d. at 545-50 (footnotes omtted).

13As noted, ACL’'s case was tried to the court.
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having an adequate warning.” The district court wultimtely
di sregarded the answers to questions 2, 3, and 4, which addressed
know edge concerning other crafts and household nenbers, and
ordered judgnent rendered on the basis of question 1, know edge
concerning insulators, and question 5, failure to warn. I n
guestion 7, the jury found each defendant guilty of gross
negligence warranting punitive damages and assigned a punitive
damages multiplier of $3.00 per $1.00 of actual damages to
Pi ttsburgh Corning, $2.00 to Cel otex, and $1.50 each to Fi breboard
and Carey Canada. Questions 8 through 17 separately addressed the
i ndi vi dual case of each of the 10 class representatives. In each
respective question, the jury was asked to find for the particular
plaintiff or the defendants, and if for the plaintiff to find
separate dollar anpbunts of past and of future damages for that
plaintiff, and to “apportion causation” (in percentages totaling
one hundred percent) anong that plaintiff, some or all of the then
current defendants, and some or all of the dismssed forner
defendants. In three of the cases, the plaintiff’s causation was
not submtted (in one of these the verdict was for the defendants,
and a new trial was granted), in another three such causation was
subm tted but not found, and in four cases plaintiff causation was
found (15% 17% 20% and 50%. |In each of the 9 cases in which
the jury found for the plaintiff, Pittsburgh Corning’s causation
was fixed at 20% Fi breboard and Cel otex were each assessed 15%in

8 of these cases, and in one case Celotex was assessed 30% and

1Question 6 related only to Carey Canada.
13



Fi breboard none; in the only 4 of these cases in which Carey
Canada’ s causation was submtted, it was found to be 15% In each
of these 9 cases, the causation of each of some 10 forner
def endants was submtted, separately for each, and it was found in

each case in anobunts ranging fromas little as a total of 10%for

all of themto as nuch as 50%for all. The jury's phase | actual
damage findings total ed some $3.5 million.
Phase 111

Fol | om ng conpl etion of the phase | trial (and a conti nuance),

the district court proceeded directly into phase IIl, w thout any
phase Il trial. It was not until approxinmately seven weeks into
the phase Il trials that the stipulation—whichultimtely replaced

phase | | —was entered into. It was clear fromthe begi nni ng of, and
t hroughout, the phase IIl trials that the two juries were not to,
and did not, determ ne whether exposure to any of defendants

products was a cause of the sanple plaintiffs’ conplained-of
condition. In phase Ill the court instructed the jury that they
were to assune exposure was sufficient to be a produci ng cause of
all the disease categories. As plaintiffs admt in their brief
here, in the phase Ill trial “the juries were told to assune that
t he cl ai mants had sufficient exposure.” |ndeed, for the nbost part

evi dence of exposure and its likely or possible results was not

5And, in hearings on post-trial notions below, the plaintiffs’
counsel tw ce expressly agreed with the district court’s assessnent
that the court’s “instruction was that the jury was to assune
exposure was sufficient to be a producing cause of all these
di seases.”

14



allowed.® Sinply stated, whether there was exposure to Pittsburgh

The di strict court announced on nore than one occasion at the
begi nning of the phase Il trials, “[w]e are not going to try 160
cases of individual exposure.” Plaintiffs’ counsel inforned the
district court post-trial —and defense counsel concurred—[w e were
not allowed to |itigate exposure during Phase 3. Wen we tried the
i ndi vi dual cases, we were not allowed to litigate exposure,” and
“we were prohibited in Phase 3 from proving exposure either to
Pittsburgh Corning’s products or exactly when the decades of
exposure were or how nuch they were.” As the district court noted
in one of its post-trial orders, “the parties did not litigate
during the ‘Phase Three’ trials the duration and extent of exposure
to asbestos by each of the 160 individual plaintiffs,” and
“[e]vidence quantifying how nuch exposure was not allowed in
i ndi vi dual cases unless the issue of snoking was raised,” and “the
‘Phase Three’ trials did not involve litigation of individua
exposure, periods and duration.” Evidence of exposure was limted
to lung cancer and certain other cancer cases where snoking was
rai sed, essentially consisted of show ng the nunber of years of
asbest os exposure, and was not product or defendant specific. At
the beginning of the phase IIl trials, the court instructed the
juries they woul d:

“not hear evidence concerning which product they m ght
have been exposed to or how nuch exposure they m ght have
had. O which product they used nore than others.

For nost of these cases, you nmay assune that there
has been sufficient exposure to asbestos-containing
i nsul ation products for that exposure to be a producing
cause of an asbestos-related injury or disease.

Now, therefore, it will not be necessary for you to
hear any evidence about the quantity or anount of
exposure in nost of these cases. There is a category
that | wsh to address separately wth you

It is not scientifically disputed that in |ung
cancer cases, there are two causes of |ung cancer, of the
types of lung cancer that we have that are the subject of
clainms in this case. And those two causes are exposure
to asbestos fibers and snoking.

Therefore, | have ruled that it is appropriate for

you to hear evidence on the | ung cancer category of cases
that relates to quantification of exposure.

You may assune that there was a sufficient exposure for

15



Corni ng’ s—or any ot her defendant’ s—asbestos, and, if so, whether
that exposure was a cause of any of the 160 sanple plaintiffs
illness, disease, or danmages, was neither litigated nor determ ned
in any of the phase IIl trials. Nor were any matters concerning
any individual sanple plaintiff’s past connection wth any
particular worksite or craft either litigated or determned in
phase 111 (although sone m scell aneous information in this regard
was not infrequently incidentally reflected in general background
or work history testinony).

Follow ng the phase IIl jury verdicts (including 12 zero
verdicts) in the 160 sanple cases, the district court ordered
remttiturs in 35 of these cases (“34 of the pul nonary and pl eural
cases and in one nesothelioma case”), and cal cul ated the average
actual danage award, after remttitur (and considering the zero
verdicts), in each disease category to be the follow ng:
mesot hel i oma, $1, 224, 333; lung cancer, $545,200; other cancer,
$917, 785; asbestosis, $543, 783; pleural disease, $558,900. These

that exposure to be a producing cause of an asbestos-
related injury or disease on the damage question

Now, you may very well have, as | told you -- |
guess it was Tuesday -- a dispute about a diagnosis in
sone cases. And | amgoing to permt in those cases you
to hear evidence about anounts of exposure conpared, for
exanpl e, to anounts of snoking, so you can deci de one way
or the other.

And you will hear evidence -- it is not disputed
scientifically -- that for lung cancer cases, probably
| aryngeal cancer cases and maybe sone ot her cases that
fall in that category of, quote, “other cancers,” that
there’s a synergistic effect between snoki ng and asbest os
exposure.”

16



were the figures to be applied to the extrapol ati on cases.

Phase Il stipulation

W nowturntothe witten stipulation—enteredinto after sone
seven weeks of the phase Il trials had taken place—whi ch repl aced
phase Il1. It was executed by all the plaintiffs and by Pittsburgh
Corni ng, Fibreboard, and Celotex, who constituted all the then-
remai ni ng def endants (except ACL, whose case was non-jury), and was
approved “so ordered” by the district court.

Attached to the stipulation as an exhibit was a special
verdict formthat woul d consist of separate interrogatories, each
wth a part (a) and a part (b), one each for each of the twenty-two
wor ksites at issue. For exanple, question 1(a) would ask “For
Wrksite No. 1, do you find that the followng crafts had
sufficient exposure to asbestos during the specified tine periods
to be a producing cause of the di sease of asbestosis.”' The jury
woul d answer yes or no separately as to each of over fifty listed
crafts for each of four specified decades, nanely 1942-52, 1952-62,
1962- 72, and 1972-82.1% Question 1(b) would state, “For the crafts

71t appears undi sputed that exposure sufficient to cause
asbestosis is also sufficient to cause nesothelioma, |ung cancer,
and pl eural plaques.

8The crafts were divided into four general groupings:
“Production Crafts” (sone thirteen in all, including e.g. punper,
gauger, and tube cleaner and various railyard crafts, including
brakeman and engi neer); “Mii ntenance Crafts” (eighteen, including
boi | ermaker/steanfitter, insulator, machinist, brick mason, heavy
equi pnent operator, and welder); “Shipyard” (thirteen, including
rigger, ship fitter, laborer, electrician, carpenter, insulator,
machi ni st, and pipefitter); and “GSU Powerhouses” (one of the
twenty-two sites) (eleven, including operator, electrician
pi pefitter, heavy equipnent operator, and insulator). O the
plaintiffs involved in this suit, only a very small mnority were
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and the tine periods which were answered ‘yes’ in question 1(a),
causation is apportioned as follows.” This question would be
answered by stating separately for each |isted craft a percentage
applicable to each of the current defendants and each of the forner
def endants who had settled as to each of the sane four decades (as
t o each decade t he percentages were to total one hundred percent).?°
Thi s process woul d be repeated, with questions 2(a) and 2(b), 3(a)
and 3(b), and so forth, separately as to each of the renaining
wor ksi t es.
The stipulation provides in part that:

“(3) It is stipulated that sone individuals working
inthe listed crafts . . . at the 22 Phase Two worksites
during each decade from 1942 to 1982 were exposed to
asbestos during the course of their enploynent. The

exposure of sone nenbers of each of the crafts . . . at
the 22 worksites was of sufficient length and intensity

i nsul at ors.

¥Thus, for exanple, the verdict formwould allow the jury to
find in its answer to question 1(a) that at worksite No. 1 the
production “craft” of “operator” had “sufficient exposure to
asbestos to be a producing cause of the disease of asbestosis
during” each of the 1962-72 and 1972-82 decades, but not during
either the 1942-52 or the 1952-62 decades. Again for exanple, the
jury, assumng it had nade the answers to question 1(a)
hypot hesi zed in the precedi ng sentence, would be able in answer to
question 1(b) to apportion “causation” wth respect to the
production “craft” of “operator” at worksite No. 1 during the
decade 1962-72, say twenty percent to Pittsburgh Corning, twenty
percent to Fibreboard, fifteen percent to Celotex, and specific
percentages (presumably including zero) severally to each of the
former defendants who had settled, all such percentages to total
one hundred percent for that particular decade; “causation”
percentages with respect to the production “craft” of “operator” at
worksite No. 1 would simlarly be assigned to each current
def endant and former defendant for the decade 1972-82, but such
percentages could be different from those stated for them
respectively for the 1962-1972 decade (or the percentages could
remain the sanme as between the decades), and, again, the
percentages would total one hundred percent.
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to cause pul nonary asbestosis of varying degrees.
Asbest os- cont ai ni ng products of predecessors to the

Cel otex Corporation and Fibreboard Corporation were

present during each decade in the specified worksites.

An asbest os-containing product of Pittsburgh Corning

Corporation was present during the decades 1962-1982 at

the specified worksites.

The defendants do not stipulate that any nenbers of

the various crafts at the various worksites had the sane

exposure to any products or that any such i ndivi dual s had

the sanme susceptibility to asbestos-rel ated di seases in

the various crafts and worksites.” (Enphasis added).

The stipulation further provides that, although “[i]f the
Court were to proceed with *Phase Two’ . . . [i]t is stipulated for
purpose of appellate review that the [phase I1] jury s verdicts
woul d assign different [causation] percentages to each” of the
def endants Pittsburgh Corning, Fibreboard, and Cel otex, and “woul d
assign different percentages wth respect to each Phase Two
worksite . . . craft . . . and decade conbinations” submtted,
neverthel ess “[defendants] stipulate it shall be deened that the
Phase Two jury” assigned in all instances the foll ow ng conparative
causation shares, viz: Pittsburgh Corning, ten percent;
Fi breboard, ten percent; Celotex, ten percent; and Mnville

Personal Injury Settlenent Trust, thirteen percent.?° The court

20As Pittsburgh Corning did not produce or sell asbestos-
contai ning i nsul ati on products before 1962, speci al provisions were
made concerning it. “I'f an individual did not have exposure to
asbestos after July 1, 1962, Pittsburgh Corning Corporationwll be
assessed no percentage responsibility.” And, “J[i]f the G mno
trial managenent plan is affirnmed on appeal and . . . [the cited
percentage provisions] becone operative, the percentage to be
applied to Pittsburgh Corning Corporation shall be reduced
according to the followng formula.” This fornmula provided that in
each individual plaintiff’s case, Pittsburgh Corning s causation
share would be the sanme fraction of ten percent as the nunber of
the Pittsburgh Corning decades (1962-72; 1972-82) during which t hat
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woul d use these stated percentages to fashion judgnents in the 160
phase 111 sanple cases and in the extrapol ati on cases.

Bef ore setting out these percentages, however, the stipul ation
had nmade cl ear that defendants were not thereby agreeing that the
trial plan—either the originally planned phase 1l or the
contenpl ated extrapolation procedure—was a permssible way to
adjudicate their liability and damages. Thus, it stated:

“This stipulationrelates to the percentage findi ngs
to be supplied through the Court’s special verdict form
whi ch the Court intends to apply to individuals pursuant
to the CGmno trial managenent plan, to which these
def endants object. If the reviewing courts reject
determ nation of individual |egal causation issues by
resort to general Phase Two worksite/craft findings, or
reject the use of Rule 23 class trials for asbestos
injury cases, the Phase Two share percentage findings
specified below are void.” (Enphasis added).

i ndi vi dual was exposed to asbestos was of the total nunber of the
i nqui r ed- about decades (1942-52; 1952-62; 1962-72; 1972-82) during
which that individual was exposed to asbestos. Thus, if an
i ndi vidual had been exposed to asbestos in each of the decades
1962-72 and 1972-82, but not in any other of the four decades,
Pittsburgh Corning s causation share would be 10% (2/2 x 10); if
the individual had been exposed to asbestos in each of the three
decades 1952-62, 1962-72, and 1972-82, but not in the 1942-52
decade, Pittsburgh Corning’s share would be 6 2/3% (2/3 x 10); if
the individual was exposed in all four decades, Pittsburgh
Corning’s share would be 5% (2/4 x 10); if the individual was
exposed in each of the decades 1942-52, 1952-62, and 1962-72, but
not in the 1972-82 decade, Pittsburgh Corning’s share would be 3
1/3%(1/3 x 10). The district court subsequently ruled that these
decades were 1/1/1942 through 12/31/1951, 1/1/1952 through
12/31/1961, 1/1/1962 through 12/31/1971, and 1/1/1972 through
12/31/1982, and that exposure at any tinme during the decade
sufficed, that is, for exanple, exposure from Decenber 1, 1961,
t hrough January 31, 1972, but not thereafter, was exposure in each
of the three decades endi ng 12/ 31/82. For these purposes, exposure
to asbestos was not limted to exposure at one of the twenty-two
wor ksi tes; thus one extrapol ation plaintiff was judged to have been
exposed during all four decades, although it is evident that the
court found none of his exposure prior to 1964 was at any of those
twenty-two sites.
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Def endants’ reservations of their objections in this respect are
also reflected in | ater passages of the stipulation. |n paragraph
5 it is stated that “Defendants continue to object to these
extrapol ati on procedures,” and paragraph 8 states:

“Defendants reserve all rights to object to all past and
future aspects of the Gmno trial plan and to assign as
error all prior, present, and future rulings of the
Court, except only that Defendants shall not assert that

the evidence is or would be insufficient to support a 10%
finding (as conpared, e.g., to a 5% finding, etc.) with
respect to any particular Phase Two jobsite and craft

conbi nation.”

And, the stipulationrecites that defendants specifically reserved,
and would be afforded, the right to contend on appeal? the
foll ow ng (anong ot her things):

“that it is inpermssible to determ ne nedical or other
causal responsibility on a jobsite or craft-w de basis;
that it is inperm ssible to establish a single period of
time sufficient to cause asbestos rel ated di sease, injury
or harm except in connection with evidence presented in
regard to an individual and as applied to that
individual; that it is inperm ssible to use decades of
exposure to asbestos, worksite or enploynent status to
assess individual exposure or nedical causation issues;
and that it woul d be i nperm ssi bl e under governing lawto
assign a single percentage of ‘causation’ or
‘responsibility’ to a particular craft or ] ob
classification.”?

22And to submt offers of proof to the district court
concer ni ng.

22The stipulation also says that “[i]t is understood by the
Court, and it is agreed by the parties, that Defendants do intend
to challenge all aspects of the GCmno trial managenent plan
i ncluding all aspects of the Phase Two trial which would cul mnate
in use of the special verdict form” Finally, paragraph 15 of the
stipul ation states:

“The District Court is of the view, and the parties
stipulate, that no appellate rights are prejudiced or
wai ved by entering into this stipulation, and that no
review ng court shoul d construe this stipulation as being
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Paragraph 12 of the stipulation confirnms its |[imted nature,

“(12) Wthout Ilimtation, Defendants do not
stipulate that: entry of any judgnent based on actual or
stipulated Phase Two findings is legally or factually
sound; any Defendant in fact has |l egal responsibility to
any i ndividual plaintiff; any individual plaintiff was in
fact exposed to injurious quantities of asbestos fromthe
products of any Defendant; the products of any of the
Def endants were in fact |egal causes of injury to any
individual plaintiff; or that any issue framed by the
C mno pleadings can be adjudicated on a jobsite or
craft-w de basis. Def endants have not stipulated or
agreed that evidence to be received under the C mno
trial mnagenent plan is or could be sufficient to
establish in these cases that any cl ass nenber plaintiff
suffers from an asbestos-related disease (except as
previously stipulated onthe recordin particul ar cases),
or that the asbestos-containing product or products of
any defendant caused or contributed to any such di sease,
nor that a finding of responsibility or causation in any
percentage with respect to a defendant and any class
menber is or could be sustained by evidence limted to
asbestos-rel at ed di sease anong, or exposure to asbestos
of, menbers of specified crafts at specified wrksites
over ten-year periods of tine in the absence of evidence
sufficient to show that each plaintiff class nenber to
whoma defendant is held |iable in any percent hinself or
hersel f has an asbestos-rel ated disease and that such
cl ass nenber was exposed to the defendant’s asbestos
product or products in quantities and for tines
sufficient to cause such disease. Further, defendants
have not stipulated to the sufficiency of any evidence
whi ch woul d permt any finding by the Court or jury that
any cl ass nenber plaintiff has been damaged i n any sum or
anount by reference or resort to damages suffered by any
other plaintiff, or groups of plaintiffs, in the absence
of evidence specifically show ng danage suffered by such
plaintiff class nmenber hinself or herself individually.”
(Enphasi s added).

Finally, the stipulation reflects that the court, by its

an agreenent by the parties to any part of the C mno
trial mnagenent plan, or to the trials that have
occurred as of the date of this stipulation, or to
further inplenentation of G mno procedures by the
Court.”
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approval thereof, had rul ed, and “woul d have adhered to such ruling
t hroughout the trial” and “will adhere to this ruling in review ng
of fers of proof” nentioned in the stipulation, that, with presently
i mmat eri al exceptions,

it would not submt to the jury for a verdict (or
recei ve i ndividual evidence for individual adjudication)

as to each plaintiff class nenber except where it has

done so in proceedings to date, several issues,

i ncl udi ng: whether he or she was exposed to an asbest os-

cont ai ni ng product; whether that exposure was sufficient

to cause injury; the identity of those who manufactured

the products to which such each plaintiff was exposed,

and the individual damages suffered by such person as a

result of exposure.”

After the stipulation, the phase IIl trials continued for
approximately five nore weeks, conducted in all material respects
on the sane basis and in the sanme manner as they had been during
the sonme seven weeks before the stipulation was entered into.

Extrapol ati on

The final phase was that of extrapol ation. About a nonth
after conpletion of the phase I1Il trials, a one-day non-jury
hearing was held in which the district court heard evidence
concerning the degree to which the 160 sanple cases were
representative, in their respective disease categories, of the
cases in the sane di sease category anong the 2,128 extrapol ation
cases. Essentially the only evidence at this hearing was the
testinony of three expert wtnesses called by the plaintiffs,
nanmely Dr. John Denent, Director, Ofice of Occupation Health and
Techni cal Services, National Institute of Environnental Health
Sci ences; Professor Ronal d Frankewitz of the University of Houston,
a Ph.D. in Evaluation, Measurenent, and Statistics; and University
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of Texas Law School Professor of Trial Practice Patrick Hazel, an
experienced personal injury trial |awer.

The district court’s opinion dealing with extrapol ati on does
not refer, either generically or specifically, to any evidence
ot her than Prof essor Frankewtz’'s testinony. He stated that he was
furnished by sonmeone in the offices of plaintiffs’ counsel
conputerized witten data reflecting, as to each of the 160 sanple
cases and each of the 2,128 extrapol ati on cases, whether the case
was a sanple case or an extrapol ation case, which of the 5 di sease
categories the case involved, and an answer to each of 12 specific
variables pertaining to the particular plaintiff or plaintiff’s
decedent alleged injury to whomforned the basis of the suit. The
12 vari abl e were gender, race, whether |living, whether ever snoked,
whet her was a wage earner (when not specified), age, first year of
exposure, |ast year of exposure, total years of exposure, |atency,
pack years snoked, trade and predomnant craft. Pr of essor
Frankewtz testified that the sanple cases in each of the five
di sease categories were representative of the extrapol ation cases
in the sane di sease category “in terns of the variables that |’ ve
anal yzed,” so that, for exanple, if one were to randomy sel ect
anot her 50 asbestosis cases fromthe 2,128 extrapol ati on cases, 99
out of 100 tines (98 out of 100 in two mnor respects) those 50
cases would have “the sanme m x of variables” as the 50 asbestosis

cases which were a part of the 160 sanple phase Ill cases.? Dr.

2Pr of essor Frankewitz had no information as to any of the
verdicts in any of the phase Il sanple cases, “made no attenpt
to correlate or to identify any results or factors . . . that
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Frankewitz did not select the variables, nor did he determ ne what
those variables were in any of the cases; rather he was sinply
furnished that information by plaintiffs’ counsel’s office.
Simlarly, he made no independent judgnent as to which disease
category any case fit in, but sinply was furnished that concl usion
by the office of plaintiffs’ attorneys. And Dr. Frankewitz was
even not sure just what sonme of the variables neant. Wen asked
what the variable “total years of exposure” neant, he repled “As
far as |I’m concerned, | believe it’s . . . |1’d be guessing. I
woul d say it’s the nunber of years that an individual was exposed
to asbestos in a particular setting, particular situation” (earlier
in his testinony he had indicated that it was “a function of” first
and | ast years of exposure). He did not calculate “total years of
exposure” and when asked who did, said “My belief would be it would
be a clerk under the supervision or direction of one of the
plaintiffs’ attorneys.”? The district court concluded “that the

di stribution of variables between the sanples and their respective

woul d predict or estimate what jury awards m ght be,” and stated
that “none of what | have done . . . related to magnitude of
verdicts.”

2Simlarly, when asked “what criteria were used to determ ned
who was a wage earner,” Dr. Frankewitz replied “Again, this was
information that was encoded and afforded to ne.” Wen asked
whet her the wage earner variable “is equivalent in sone fashion to
whet her or not a wage-lost claim was asserted,” he responded “I
don’t know what we’'re tal king about there. | have no know edge of
that term nol ogy. |’ m operating on the basis of nerely a
categorical variable, sir, whether a person was classified as a
wage earner or not.”
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subcl asses i s conparabl e.”?®

2°Def endant s unsuccessfully objected to Professor Frankewitz’s
testinony on the basis that his testinony as to the presence and
distribution of the different variabl es depended entirely on what

he was tol d by enpl oyees of plaintiffs’ attorneys. In an effort to
respond to this, and to a simlar unsuccessful objection to Dr.
Denent’s testinony, plaintiffs, well after the extrapolation

hearing and the orders initially entered on the basis thereof,
moved to place of record the answers of all class nenbers to
Fi breboard and Master interrogatories, which they asserted were the
ultimate source of the “variables” and disease data furnished

Frankewitz and Denent. The district court denied the notion,
stating that these answers “were neither offered nor admtted into
evidence at trial. Fed. R Cv. P. 33 requires a formal offer of
answers to interrogatories at trial. Jones v. D anond, 519 F.2d
1090, 1098 and n. 13 (5th Cr. 1975); 4A More's Federal Practice 8§
33.29(1.-2).” The plaintiffs’ interrogatory answers are not in the
record before us. Apparently for the sane reason (and also in

reference to prejudgnent interest), plaintiffs also filed (well
after the extrapol ation hearing) a notion and suppl enental notion
to take judicial notice of the years of |ast exposure of each
plaintiff (relyingontheir referenced interrogatory answers). The
district court |ikew se denied those notions.

Dr. Denent concluded that from an epi dem ol ogi cal point of
view the distribution of certain inportant “risk factors” in each
di sease category in the 160 phase I1Il sanple cases was very
conparable to or representative of the distribution of those sane
factors in the |like di sease category cases anong the extrapol ati on
cases. The “factors” were age, race, sex, whether or not the
i ndi vi dual ever snoked (at | east in sone disease categories), the
year of first exposure (year of |ast exposure was not considered),
and the length of time fromfirst exposure to the initial diagnosis
(l atency period). A final factor was to characterize the
i ndividual’s “predom nant work site” (site of |ongest enploynent)
as having been in one of six different generic types, nanely
“refinery, chemcal plant, shipyards, construction and trades,
househol d exposure, and a group sort of catch-all other.” This
factor also asked as to each of these six generic types of work
sites whether the individual had or had not ever worked at such a
site. Concerning the sone 2,128 extrapol ation cases, Dr. Denent
was furni shed by personnel inthe office of plaintiffs’ counsel the
answer as to each individual to each of the above “factors” as well
as the appropriate disease category for that individual. Dr .
Denent did not make any review of any of those 2,128 cases and
relied entirely on the referenced answers furnished by the office
of plaintiffs’ counsel. He did state that whether or not an
i ndi vidual was exposed to asbestos at a work site was not a
criteria in determning the individual’s “predom nant work site”
and “we have no exposure information, to ny know edge, or very
little at nost of these work sites.” However, in general
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refineries, chemcal plants, and shipyards were a source of
asbest os exposure. Dr. Denent acknow edged that since 1970 there
was |ikely sonme decrease in industrial asbestos exposure, but that
in sone instances “there was sone deterioration in plant

oper ati onal mai ntenance conditions that woul d cause i ncreases.” He
also stated that “it [the 2,128 cases] is of a very m xed work
hi story popul ati on. Many of these individuals worked i n many, many
different places.” Dr. Denent |ikew se acknow edged that his

“anal ysis was strictly the risk factors for the disease not in the
| evel of any disability,” and that the risk factors sinply rel ated
to “increased risk and you cannot predict on any individual basis

whether or not . . . he's going to develop lung cancer or
asbestosis or not.”
Prof essor Hazel testified that in personal injury cases

generally (he had never had an asbestos case) the main factors
i nportant to evaluation for settlenent purposes were the potenti al
for liability for actual or punitive damges, the extent of the
plaintiff’s injury, the venue or forum (the particular jury
selected if settled at that stage), the quality of the opposite
party’s legal representation, the defendant’s ability to pay, and
“the host of other factors | wuld call the plaintiff’s
characteristics . . . what is the appearance this plaintiff is
likely to make? What kind of presentation in front of the jury is
this plaintiff likely to make?” Prof essor Hazel |ooked at the
verdicts in the 160 sanpl e phase Il cases and al so at sone of the
evi dence in sone of those cases; he did not do any review of any of
the extrapol ati on cases. He received information fromsone of the
plaintiffs’ |awers regardi ng what they thought were “pluses” and
“mnuses” in their sanple phase |1l cases, and stated that snoking
was a reported negative, as was age in sone i nstances and “whet her
the jury won’t like himor her”; while no one had had “ten years”
in prison, there were instances counsel “said here’ s sonething we
know but the other side doesn’'t know” Most of the things
plaintiffs’ counsel reported “as the positives and the negatives”
woul d fit into Hazel ' s classification of “plaintiff’s
characteristics.” Review ng nenos fromdefense counsel concerning
possi ble settlenment of these cases, Hazel noted (over defense
obj ections) that they nentioned di sease classifications, snoking
(in lung cancer cases only), whether or not over age 60 (or 65),
and what Hazel assuned was job inpairnent; other than snoking they
did not “appear to consider . . . the individual characteristics of
any Plaintiff.” In reviewwng the verdicts rendered in the phase
1l cases, Hazel “was struck” by the difference in verdicts as
between the two different juries that tried those cases. Hazel
recogni zed that attorneys generally value pleural cases with “the
| onest eval uation” of all asbestos-rel ated di sease cl assifications,
and noticed this pattern had not been followed in the phase I

verdi cts, but had no explanation for that. | ndeed, the average
phase |11 pleural verdict exceeded both the average asbestosis and
the average lung cancer verdict by nore than $10,000 (after
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2. Analysis

As noted, Pittsburgh Corning attacks the Gmno trial plan, as
it did at all tinmes below, principally on the basis that it fails
to properly try and determ ne individual causation, and in the
extrapol ation cases also fails to properly try and determ ne
i ndi vi dual danmages, as to any plaintiffs other than the ten cl ass
representatives whose individual cases were fully tried in phase I.
Pittsburgh Corning asserts in this connection, anong ot her things,
that these aspects of the trial plan are contrary to Fi breboard,
i npose liability and damages where they woul d not be i nposed under
Texas substantive law, and invade its Seventh Amendnent and due
process rights. Al t hough we do not separately address the due
process contention as such, we conclude that the Gmno trial plan
is invalid in these respects, necessitating reversal of all the
phase 111 sanple case judgnents as well as the five extrapolation

case judgnents before us. 2t

remttitur and i ncluding zero verdicts). Hazel had no i nformation
on the range of injury involved in the phase |1l pleural cases; nor
had he ever before seen or studied a situation where one particular
jury repeatedly returned separate verdicts in a long series of
cases.

26At approxi mately the conclusion of the phase | trial, and
wel | before phrase |1l began, a notions panel of this Court issued
an order denying a petition for wit of mandanmus filed by
Fi breboard challenging the trial plan. The order was w thout
opinion (it nmerely recited “It is ordered that the petition for
writ of mandanus is denied”). It is settled that the notions panel
order is not binding on us. See, e.g., Mattern v. Eastnman Kodak
Co., 104 F.3d 702, 704 (5th Gir. 1997), cert. denied, 118 S.Ct. 336
(1997); Browning v. Navarro, 887 F.2d 553, 557 (5th Cr. 1989),
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We begin by stating sone very basic propositions. These

personal injury tort actions for nonetary danmages are a
prototypical exanple of an action at law, to which the Seventh
Amendnent applies.” Woddell v. Intern. Broth. of Elec. Wrkers,
112 S.Ct. 494, 498 (1991). The Seventh Anmendnent applies
notw t hstandi ng that these are diversity cases. Sinler v. Conner,
83 S.C. 609 (1963). See also Gasperini v. Center for Humanities,
Inc., 116 S. C. 2211 (1996). But because these are diversity
cases, the Rules of Decision Act, 28 U.S.C. § 1652, and Erie R Co.
v. Tonpkins, 58 S . C. 817, 822-23 (1938), wth its seemng
constitutional underpinning, mandate that the substantive |aw
applied be that of the relevant state, here Texas. Substantive |aw
includes not only the factual elenents which nust be found to
inpose liability and fix damages, but also the burdens of going
forward with evidence and of persuasion thereon. Pal mer .
Hof frman, 63 S. Ct. 477, 482 (1943); Cities Service Ql Co. .
Dunl ap, 60 S.Ct. 201 (1939).

None of the foregoing is or can be altered by the utilization
of Fed. R Cv. P. 23(b)(3) or Fed. R Cv. P. 42(a). As to the
Seventh Amendnent, the Court in Ross v. Bernhard, 90 S.C. 733
(1970), held that in a stockholders’ derivative action seeking
monetary relief —now provided for in Fed. R Cv. P. 23. 1—al t hough
the right of the stockholders to sue on behalf of the corporation

was an equitable matter determ nable by the court, the nonetary

reh’ g denied, 894 F.2d 99 (5th Cr. 1990); Northshore Devel opnent
Co. v. Lee, 835 F.2d 580, 583 (5th G r. 1988) (“a notions pane
decision is not binding precedent”).
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clains of the corporation agai nst the defendants were | egal clains
to which the Seventh Anendnent applied. The Court observed that
“The Sevent h Anmendnent question depends on the nature of the issue
to be tried rather than the character of the overall action,” id.
at 738, and “nothing turns now upon the formof the action or the
procedural devices by which the parties happen to cone before the
court.” 1d. at 739. It also noted that it was “inclined to agree
wth the description” of derivative suits “as one kind of ‘true

class action,” and that “it now seens settled in the | ower federal
courts that class action plaintiffs may obtain a jury trial on any
| egal issues they present.” | d. A leading text gives the
follow ng commentary on Ross:

“The | anguage just quoted, that nothing turns on
‘“the procedural devices by which the parties happen to
cone before the court,’” nmakes the Ross case controlling
not only for derivative actions but also for the other
procedural devices that the Cvil Rules borrowed from
equity. In all of these it will be for the judge to
deci de whet her the device nmay be used, but once he or she
does so there will be aright tojury trial on any of the
underlying i ssues that are legal in nature. |ndeed, the
Ross decision itself relied in part on |ower court
decisions reaching this result with regard to class
actions under Rule 23. The Court said that ‘it now seens
settled in the lower federal courts that class action
plaintiffs may obtain a jury trial on any |egal issues
they present,’ and indicated its agreenent with the view
that derivative suits are one kind of ‘true class
action.” 9 Wight & Mller, Federal Practice and
Procedure, 8§ 2307 at 79 (footnotes onmtted).?

2" ndeed, the instant case is clearly a fortiori of Ross. In
Ross, the Court was dealing wth an action—a stockhol ders’
derivative suit—which was historically equitable and which was
fairly described as a “true” class action. Here we are dealing
wth tort personal injury damge suits, historically the
qui ntessential legal action for Seventh Anendnent purposes, and
wth a Rule 23(b)(3) class action which, at least in the personal
i njury damage suit context, has no equitable antecedents and i s not
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And, this Court has long held that the applicability of the Seventh
Amendnent is not altered sinply because the case is Rule 23(b)(3)
class action. State of Alabama v. Blue Bird Body Co., Inc., 573
F.2d 309, 318 (5th Gr. 1978).2%

Simlarly, use of Rule 23(b)(3) or 42(a) does not alter the
requi red el enments which nust be found to inpose liability and fix
damages (or the burden of proof thereon) or the identity of the
substanti ve | aw—here that of Texas—whi ch det erm nes such el enents.
We squarely so held in Fibreboard. And the rules enabling act, 28
U S.C. 8§ 2072 |ikewi se mandates that conclusion.?® As we said in
Bl ue Bird Body Co.:

“This Grcuit has al so expl ai ned t hat t he neani ng of

liability for antitrust purposes does not change sinply
because a trial is bifurcated under Fed. R Gv. P.

a “true” but rather a “spurious” class action.

We al so observe that the passing reference in Ross’ s footnote
10 to “the practical abilities and limtations of juries” has been
explained by the Court as referring to one of the criteria to be
used in assessing, under the “public rights” doctrine, “whether
Congress has permssibly entrusted the resolution of certain
disputes to an admnistrative agency or specialized court of
equity, and whether jury trials would inpair the functioning of the
| egislative schene.” Ganfinanciera, S.A v. Nordberg, 109 S. C
2782, 2790 n.4 (1989). See also Wight, Law of Federal Courts (5th
ed.), 8 92 at 658-59.

2Further, Fed. R Civ. P. 38(a) provides that: “The right of
trial by jury as declared by the Seventh Anmendnent to the
Constitution or as given by a statute of the United States shall be
preserved to the parties inviolate.” The original advisory
commttee notes reflect that: “This rule provides for the
preservation of the constitutional right of trial by jury as
directed in the enabling act . . . .” See also Fed. R Cv. P
42(b) (“. . . always preserving inviolate the right of trial by
jury as decl ared by the Seventh Amendnent to the Constitution or as
given by a statute of the United States”).

2As do also Erie and the Rules of Decision Act in diversity
cases.
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42(b). In Response of Carolina, Inc. v. Leasco Response,
Inc., 537 F.2d 1307 (5th Cr. 1976), this court stated
that there was ‘no basis in law or logic to give
liability different neanings depending upon the trial
procedure used.’ ld. at 1321. The Leasco opinion
explained that bifurcation in no way dimnishes the
requi renent that a plaintiff show sone evidence that a
violation caused himinjury before a defendant is found
I'iable.

Just as the neaning of liability does not vary
because a trial is bifurcated, the requisite proof also
in no way hinges upon whether or not the action is

brought on behalf of a class under Rule 23. It is
axiomatic that a procedural rule cannot ‘abridge,
enl arge, or nodify any substantive right.” [citing 28

U S C § 2072] Consequently, this court has no power to
define differently the substantive right of individual
plaintiffs as conpared to class plaintiffs.” 1d. at 317-
318 (footnote omtted; enphasis added).?

3See also id. at 327:

“The holding in Shumate [Shumate & Co. v. NI,
Ass’n, 509 F.2d 147 (5th Gr. 1975)] affirmng the
district court’s denial of a class certification is a
recognition by this court that the fact that a case is
proceeding as a class action does not in any way alter
the substantive proof required to prove up a claimfor
relief. The holding is also a recognition that ‘inpact’
is a question unique to each particular plaintiff

I
h

Simlarly, the en banc Fourth Crcuit stated in the anti-trust
cl ass action case of Wndhamv. Anerican Brands, Inc., 565 F. 2d 59,
66 (4th Cr. 1977) —which we cited wth approval in Blue Bird Body
Co., n.20—as foll ows:

“Whi |l e a case may present a common question of violation,
the issues of injury and damage remain the critical
issues in such a case and are always strictly
i ndi vi dual i zed.

Ceneralized or class-w de proof of danages in a private
anti-trust action would, in addition, contravene the
mandat e of the Rul es Enabling Act that the Rules of G vil
Procedure ‘shall not abridge, enlarge or nodify any
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Nor is deviation from these settled principles authorized
because these are asbestos cases whose vast nunbers swanp the
courts. Fi breboard clearly so hol ds. So, also, in Jackson v.
Johns-Manville Sales Corp., 750 F.2d 1314 (5th Cr. 1985), cert.
denied, 106 S.Ct. 3339 (1986), a diversity asbestos case arising in
M ssi ssippi, we declined to adopt a federal common law rule for
asbestos cases (or to certify to the United States Suprenme Court
whet her to do so), stating:

. . . [Under our federal system Congress is generally
the body responsible for balancing conpeting interests
and setting national policy. There is no doubt that a
desperate need exists for federal legislation in the
field of asbestos litigation. Congress’ silence on the
matter, however, hardly authorizes the federal judiciary
to assune for itself the responsibility for fornulating
what essentially are |l egislative solutions. Displacenent
of state law is primarily a decision for Congress, and
Congress has yet to act. . . .” 1d. at 1327.

When, after Fi breboard, the district court adopted the present
trial plan, it initially justified doing so on the basis of its
conclusion that “the Texas Suprene Court, if faced wth the facts
of this case, would apply a collective liability theory, such as
the Court’s plan, to an asbestos consolidated action.”3 The court
based this conclusion on a passage in Gaulding v. Celotex Corp.

772 S.W2d 66, 71 (Tex. 1989), stating “W are not to be construed

substantive right.’” (Footnotes omtted).

31As previously observed, after Fibreboard the district court
at first determned to follow the Jenkins nultiple mni-trials
format (see note 8, supra), but sone nonths |ater changed its m nd
and devised the present plan; the quoted | anguage cones fromthe
| atter opinion-order. It may also be noted that in its final
published opinion in this matter, Cmno, 751 F.Supp. 649, the
district court does not again advert to the idea that Texas would
apply sone sort of collective liability theory.
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as approving or disapproving alternative liability, concert of
action, enterprise liability, or market share liability in an
appropriate case.” W are conpelled toreject the district court’s
conclusion for each of several independently sufficient reasons.
To begin with, it is contrary to Fi breboard, which plainly holds
t hat under Texas substantive | aw causation of plaintiff’s injury by
defendant’s product and plaintiff’s resultant damages mnust be
determined as to “individuals, not groups.”?* Fi breboard’ s
determ nation of Texas law is precedent which binds this panel

See, e.g., F.DI.C v. Abraham 137 F.3d 264, 268-69 (5th Cr.
1998); Broussard v. Southern Pacific Transportation Conpany, 665
F.2d 1387, 1389 (5th Cr. 1982) (en banc). Gaulding furnishes no

basis to depart formFi breboard because it was quoted and relied on

32Thus, we held in Fi breboard:

“Texas has made its policy choices in defining the duty
owed by manufacturers and suppliers of products to

consuners. These choices are reflected in the
requi renent that a plaintiff prove both causation and
damage. In Texas, it is a ‘fundanental principle of
traditional products liability law . . . that the

plaintiffs nmust prove that the defendant supplied the
product which caused the injury.’” [citing Gaulding]
These el enents focus upon individuals, not groups. The
sane may be said, and wth even greater confidence, of
wage | osses, pain and suffering, and other elenents of
conpensation.” |1d. at 711 (footnotes omtted; enphasis
added) .

See also id. at 711-712, invalidating procedure because it “cannot
focus upon such i ssues as individual causation, but ultimtely nust
accept general causation as sufficient, contrary to Texas | aw and
“It does not allow proof that a particular defendant’s asbestos
‘really’ caused a particular plaintiff’s disease; the only ‘fact’
that can be proved is that in nost cases the defendant’ s asbestos
woul d have been the cause.” Id. at 712 (footnote omtted; original
enphasi s) .
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therein. Fibreboard at 711, n.4. No Texas appell ate decision or
statute subsequent to Fi breboard casts doubt on the correctness of
its reading of Texas law. In the second place, even were we not
bound by Fi breboard we would reach the sanme conclusion it did

nanmely that under Texas personal injury products liability |aw
causation and damages are determ ned respecting plaintiffs as
“individuals, not groups.” W know of no Texas appel |l ate deci sion
which in that or a simlar context has even approved of in dicta,
much | ess adopted, the theories of “alternative liability, concert
of action, enterprise liability, or market share liability” which
Gaul ding states it was not “approving or disapproving.” 1d. at 71.
“We have long followed the principle that we wll not create
“innovative theories of recovery or defense’ under |ocal |aw, but
Wil rather nerely apply it ‘“as it currently exists.’” Johnson v.

Sawyer, 47 F.3d 716, 726 (5th Gr. 1995) (en banc) (citations
omtted). Consistent with that principle, we have on nore than one
occasion expressly refused to hold that Louisiana would apply a
mar ket share liability theory to asbestos personal injury clains,

where no Louisiana appellate decision had either done so or
declined to do so. Thonpson v. Johns-Manville Sales Corp., 714
F.2d 581, 583 (5th Gr. 1983) (refusing to hold that Louisiana
woul d adopt either “enterprise” or “market share” liability; noting
“[blJoth theories represent radical departures from traditiona

theories of tort liability” and “[s]uch departures are for the
Loui siana courts, not for us”); Bateman v. Johns-Manville Sal es

Corp., 781 F.2d 1132, 1133 (5th Gr. 1986) (narket share
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liability). See also Jefferson v. Lead Industries Ass’'n, Inc., 106
F.3d 1245 (5th Gr. 1997) (declining to adopt narket share
liability in Louisiana diversity suit for |ead paint poisoning);
Rhynes v. Branick Mg. Co., 629 F. 2d 409 (5th Cr. 1980) (declining
to adopt “product line” liability theory in Texas diversity case). 33
We apply Texas lawas it currently exits, which is correctly stated
in Fibreboard.®** Finally, it is clear that this case was neither
tried nor determ ned on any of “the collective liability theories”

nentioned in Gaulding. See id. at 71.%

33l n Thonpson, Batenman, and Jefferson, we also declined to
certify the issue to the Louisiana Suprene Court. Rhynes does not
mention certification.

3We also note that in Gaulding the Texas Suprene Court
observed concerning the “concert of action” theory that “[m ost
jurisdictions that have considered this theory have rejected its
applicationto | atent di sease product liability cases which involve
numer ous manufacturers,” id. at 69, and concerning the “enterprise
liability” theory that it “has been rejected by virtually all other
jurisdictions [apart fromthe Eastern District of New York] that

have considered this concept.” 1d. at 70. The Restatenent Third,
Torts: Products Liability expressly declines to take a position on
mar ket share liability. 1d. 8 15, comrent c. The reporter’s notes

to this section state that “[a] substantial nunber of courts have
rejected the market-share approach.”

%®For exanple, there was no finding on any defendant’s market
share. Mreover, joint and several liability were inposed, which
Restatenent Third, Torts: Products Liability § 15, coment c
i ndi cates woul d be inproper if such approach were used (“. . . if
a court does adopt sone form of proportional liability, the
liability of each defendant is properly limted to the individual
defendant’s share of the market. The rules of joint and several
liability are inconpatible with a market-share approach to
causation”). As to “concert of action,” there was no finding of
any concert. As to “enterprise liability,” there was no finding
that “the risks inherent in asbestos . . . products were jointly
controlled by the defendants.” Gaul ding at 70. “Alternative
liability” is plainly inapplicable here as it applies only where
“acts of negligence are sinultaneously commtted by two or nore
tortfeasors and only one act results in injury . . . [when a
plaintiff fails to join all possible defendants, alternative does
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Thus, the question becones: did the inplenented trial plan
include a litigated determ nation, consistent wth the Seventh
Amendnent, of the Texas-|aw nmandated i ssues of whether, as to each
i ndividual plaintiff, Pittsburgh Corning’ s product was a cause of
hi s conpl ai ned-of condition and, if so, the danmages that plaintiff
suffered as a result.

We turn first to the phase IIl plaintiffs. |In these cases,
the trial plan was adequately individualized and preserved Seventh
Amendnent rights with respect to each individual’s actual danages
froman asbestos-rel ated di sease. However, it was not designed or
intended to, and did not, provide any trial or any determ nation of
whet her a Pittsburgh Corning product was a cause of that disease.
It was strictly a damages trial as to those individual plaintiffs.
The stipulation—ot entered into until mdway through phase
|1l —established nerely that “sonme” individuals working in each of

the listed crafts, “during” each of the four decades 1942-1982 and

not apply.” 1d. at 69 (enphasis added). See also In Re Benedectin
Litigation, 857 F.2d 290, 312 (3d Gr. 1988), cert. denied, 488
U.S. 1006 (1989) (applicable “only when two or nore def endants have
been at fault, and one and only one caused the injury”);
Rest at ement Second, Torts 8 433 B coment h, which states that
cases applying the doctrine “all have been cases in which all of
the actors involved have been joined as defendants. All of these
cases have invol ved conduct sinmultaneous in tine, or substantially
so, . . " Here these factors are not met: the wr ongf ul conduct
of the defendants was not sinultaneous or substantially so (e.g.,
Fi breboard produced and sold asbestos products to which many
plaintiffs were all egedly exposed decades before Pittsburgh Corning
entered the business); the conduct of several parties, not only
one, allegedly caused the conplained of injuries; and it is not
shown that all manufacturers of asbestos products to which al
plaintiffs were exposed were joi ned.

3®Nor was there any summary judgnent, or judgnment under Fed.
R Gv. P. 50, rendered on that issue.
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at each of the twenty-two worksites, “were exposed to asbestos”
wth “sufficient length and intensity to cause pul nonary asbestosi s
of varying degrees” and that “an asbestos-containing product of
Pi t t sbur gh Corni ng Corporation was present during the decades 1962-
1982 at the specified worksites.” It was expressly not stipul ated
“that any nenbers of the various crafts at the various worksites
had the sanme exposure to any products,” or “that any such
individuals had the sane susceptibility to asbestos-related
diseases in the various crafts and worksites,” or that “any
i ndividual plaintiff was in fact exposed to i njurious quantities of
asbestos fromthe products of any defendant.” Phase |11 did not
litigate or determ ne whether or to what extent any of the one
hundred sixty individual plaintiffs was exposed to Pittsburgh
Corni ng’ s—or any other defendant’ s—asbestos, or was exposed to
asbestos at any of the twenty-two worksites, or whether any such
exposure was in fact a cause of that plaintiff’s illness or
di sease. Nor did phase IIl litigate or determne either any
i ndividual plaintiff’s past connection wi th any particul ar worksite
or craft, or whether or to what extent such individual was exposed

to asbestos otherwise than at any of the specified worksites.?

%I nci dent al general background and work history testinony as
to many of these one hundred sixty plaintiffs reflects clained
extensi ve asbestos exposure at nmany |ocations other than the
twenty-two worksites, both within the general southeast Texas area,
el sewhere in the state, and at nunerous | ocations in other states
(none of which were <clained to contain Pittsburgh Corning
asbestos), as well as lengthy exposure prior to 1962, and even
prior to 1942. For exanple, one phase |Il plaintiff’s exposure
apparently comrenced before 1933; another was first exposed in
Oregon in 1942, |ater noved to Texas doing construction work “at
different | ocations around Texas,” and began experienci ng weakness
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| ndeed, for the nbst part exposure evidence was not all owed and t he
jury was instructed to assune sufficient exposure. Nor did phase
1l either litigate or determ ne whet her or to what extent asbestos
exposure, either generally or to the product of any particular
def endant, was uniformor simlar for nenbers of any given craft at
any one or nore of the specified worksites.

W note that at least two of the twenty-two sites actually
each invol ved two plants, and another involved “the facilities” of
a conpany “including” its powerhouse. Further, Pittsburgh Corning
tendered evidence® that a typical refinery covers several square
mles and indicating that at refineries, shipyards, and other
installations asbestos exposure | evel s were not uniformat the site
or throughout a craft or wthin a decade or between decades, and
t hat nost individuals enployed at the twenty-two worksites di d not
have sufficient exposure to cause asbestosis. Al so so tendered was
evidence indicating that exposure to asbestos below sone |evel

woul d not produce asbestosis and even above that | evel risks remain

and shortness of breath sonmetinme between 1965 and 1975; and anot her
“since about 1957" had “worked primarily as a plunber and pipe
fitter in the Waco area” during which he applied and renoved
asbestos products. Another’s working career comenced in 1961 at
an ammunition plant in Tyler, Texas, where he renai ned (except for
sone two years running a small store) until 1977 or 1978 and was
exposed to asbestos there; thereafter and until 1989 he worked in
construction at various jobs around Texas, including at Mount
Pl easant and in paper mlls, and in at |east eight other states,
and was exposed to asbestos; in “the early ‘80's” he began to feel
weaker; in 1986 he was diagnosed with asbestosis; and in 1989 he
returned to work at the Tyler ammunition plant where he renai ned
enpl oyed at trial.

38The stipulation reserved it the right to do so and reflects
that the district court would adhere to its trial plan
notw t hst andi ng any such tenders.
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very low until a multiple of five or ten or twenty tines the
t hreshol d I evel is reached;® that not all those exposed t o asbest os
in substantial quantities and for protracted periods of tine
devel op asbestosis; that asbestosis develops in “arelatively snal

percentage of patients with significant asbestos exposure”; and,
that although there is a dose response relationship—the nore
exposure the nore risk, the less, the less risk—respecting
asbestosi s, neverthel ess the effect of the sane exposure i s not the
sane as between different individuals and “two simlarly exposed
asbest os workers with exactly the sanme asbestos hi storical exposure
can go on to have in one case asbestosis and the other case no | ung
probl ens.” Moreover, we have held, in a Texas | aw di versity case,
that “the appropriate test for a [plaintiff’s] mnimm show ng of
produci ng cause in asbestos cases” is that stated in Lohrmann v.
Pittsburgh Corning Corp., 782 F.2d 1156 (4th Gr. 1986), nanely the
““frequency-reqgqularity-proximty’ test” under which “a notion for
summary judgnent cannot be defeated nerely by alleging work at a
shi pyard i n whi ch def endants’ asbestos products had sonewhere been

present. Rather, there nust be proof of frequent and regul ar work

%Al so, that lung cancer, in addition to being caused by
snoki ng and asbestos exposure, can be caused by exposure to
radi ation, chrom um arsenic, and pol ynucl ear aromatic

hydr ocar bons, and that exposure to such known causes of |ung cancer
“are very frequent in both shipyards and the petrochem cal
i ndustry”; that because of the long |atency of asbestos-rel ated
| ung cancer —generally 25 to 30 years, sonetines as short as 10 to
15 years—if an individual were exposed to asbestos only a few
years prior to the diagnosis of lung cancer, that asbestos woul d
not be able to be incrimnated” (and “exposures occurring 15 years
prior to diagnosis of lung cancer are not going to be as inportant
as exposures 30 or 35 years prior to diagnosis of lung cancer in
ternms of being causally related”).
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in an area of the shipyard in proximty to sone specific item of
def endants’ asbestos containing product.” Slaughter v. Southern
Talc. Co., 949 F.2d 167, 171 (5th Cir. 1991) (enphasis added).*
It is inportant to note that this is nerely a m ninmum show ng

Sl aughter nekes clear that making such a showing nerely gets a
plaintiff to the jury, it does not entitled himto judgnent as a
matter of law. See id. at 173. Further, it is obvious that for
these purposes a shipyard is not considered as a single,
undi fferenti ated, and uniform nass.

We have noted that the district court, in the order in which
it initially adopted the present plan, stated that for purposes of
the then-contenplated phase Il trial it would “nmake a non-jury
determnation as to which Plaintiffs or Plaintiffs’ decedents
wor ked for a sufficient period of tine at each worksite so as to be
a proper nenber of that worksite' s group and which Plaintiffs were
proper nenbers of each of the crafts at these worksites. . . .7 As
previ ously observed, after phase | the case proceeded directly into
phase Il w thout any phase Il, and the stipul ati on was not entered
into until phase Ill was half conplete. It is not clear that the
district court ever determned that any (or, if so, which) of the
tried one hundred sixty phase IIl plaintiffs, or that any (or if
so, which) of the unsevered extrapolation plaintiffs, actually did
work at the worksites “for a sufficient period of tinme” to be

“proper nenbers of each of the crafts at these worksites.” And, if

408l aught er al so observed that this test had been adopted by
all but three circuit courts and by sone eight states. I1d. at 171
n. 3.
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such determ nations were made, it is not clear what criteria were
enpl oyed and what source or sources of information were utilized
either in selecting or in applying the criteria. In any event, it
is clear not only that any such determ nation was nmade non-jury,
but further that it was nmade wi thout either any evidentiary (or
ot her) hearing or any summary judgnent procedure (or Fed. R Cv.
P. 50 notion). Accordingly, no such determ nation can serve to
justify or sustain the trial plan as inplenented.

Wth one exception, noted bel ow, we are aware of no appell ate
decision approving such a group, rather than i ndividual
determ nation of cause in a damage suit for personal injuries to
individuals at widely different tinmes and places. For exanple, in
a personal injury suit by individuals living in the nei ghborhood of
a landfill allegedly contam nated by defendant, the Sixth Crcuit
remar ked:

“Thus, the court, as is appropriate in this type of
mass tort class action litigation, divided its causation
analysis into two parts. It was first established that
Vel si col was responsible for the contam nation and that
the particular contam nants were capable of producing
infjuries of the types allegedly suffered by the
plaintiffs. Up to this point in the proceeding, the five
representative plaintiffs were acting primarily in their
representative capacity to the class as a whole. This
enabled the court the determine a kind of generic
causati on—whether the conbination of the chemca
contam nants and the plaintiffs’ exposure to themhad the
capacity to cause the harmalleged. This still left the
matter of individual proximte cause to be determ ned.
Al t hough such generic and i ndi vi dual causati on may appear
to be inextricably intertw ned, the procedural device of
the class action permtted the court initially to assess
the defendant’s potential Iliability for its conduct
W thout regard to the individual conponents of each
plaintiff’s injuries. However, fromthis point forward,
it becane the responsibility of each individual plaintiff
to showthat his or her specific injuries or danages were
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proxi mately caused by ingestion or otherw se using the

contam nated water.” Sterling v. Velsicol Chem cal Co.,

855 F.2d 1188, 1200 (6th Cir. 1988).%
See also In Re Agent Orange Product Liability Litigation, 818 F.2d
145 (2d G r. 1987), cert. denied, 108 S.C. 695 (1988) (in appea
from settlement in Rule 23(b)(3) class action for agent orange
exposure, in which general liability issues, includingthemlitary
contractor defense, were to be tried class-wide and individual
i ssues, such as each individual’s damages caused by exposure, “were
to be left to individual trials,” id. at 150, 164, the court holds
certification proper only because of “the centrality of the
mlitary contractor defense” and that certification “would have
been error” in an action by civilians for exposure during civilian
affairs, noting “[t]he relevant question . . . is not whet her Agent
Orange has the capacity to cause harm the generic causation issue,
but whether it did cause harmand to whom That determ nation is
hi ghly individualistic, and depends upon the characteristics of

i ndividual plaintiffs (e.g., state of health, lifestyle) and the

nature of their exposure to Agent Orange . . .,” id. at 165-166). %

“1This was a bench trial case, no jury apparently having been
demanded, in which a Rule 23(b)(3) class was certified, and a tri al
held in which defendant’s culpability for contam nating the
landfill and area water supply with chem cals generically capable
of causing the injuries sued for was determ ned al ong wth punitive
damages and the entire clains of the five class representatives.

Deferred for later “individual hearings” were “the issues of
causation and injury of” each of the other class nenbers. |d. at
1194.

2Cf. Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1229,
1234 (9th Cr. 1996) (in certifying Rule 23(b)(3) class in

prescription drug products liability suit, district court
“specifically excluded the i ndividual i ssues of proxinmate
causation, conpensatory damages”; class certification reversed

43



The district court also justified its trial plan by reliance
on Pettway v. Anerican Cast lron Pipe Co., 494 F.2d 211, 258-63
(5th Gr. 1974), where, ina Title VII Rule 23(b)(2) class action,
we stated that back pay could be awarded on a class-w de basis,
usi ng average rates of pay and approxi mations, and did not require
an i ndi vidual plaintiff by individual plaintiff approach. However,
Pettway is inapplicable here, for each of several reasons. |In the
first place, Title VI| actions are entirely equitable actions* and
back pay awards therein are strictly equitable renedies, as we
recogni zed in Pettway (“the award of back pay” is “one el enent of
the equitable renedy,” id. at 1125), and as we have held in other
decisions both before and after Pettway. Johnson v. Georgia
H ghway Express, Inc., 417 F.2d 1122, 1125 (5th Cr. 1969) (no
entitlenment toajury in Title VII action seeking back pay as that
is “an integral part of the statutory equitable renedy, to be
determ ned t hrough the exercise of the court’s discretion, and not

by a jury”); WIlson v. Bel nont Hones, 970 F.2d 53, 54-56 (5th Cr

because sufficient reasons not given, but rule 23(c)(4)(A
excl usion of individual issues essentially approved); Malcolmv.
National Gypsum Co., 995 F.2d 346, 350-353 (2d GCir. 1993)
(di sapprovi ng consolidation for trial of forty-ei ght asbestos cases
because too many di fferent individual exposures, crafts, worksites,
and di seases involved); Jenkins, 109 F.R D. at 284 (observing, in
justifying class trial of common issues and individual trials of
i ndividual issues of exposure-causation and damages, “[t]he
experience of this Court . . . has been that the verdicts that have
been rendered in favor of defendants have been rendered on the
basis of a plaintiff’s failure to prove exposure or to prove the
exi stence of an asbestos-related injury. The defendants have not
been successful on the state of the art defense).”

3Except for certain damages clains first authorized by the
1991 amendnents thereto.
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1992). See al so Johnson v. Chapel H Il 1SD, 853 F.2d 375, 383 (5th
Cir. 1988) (front pay). Thus, in Pettway there was no Seventh
Amendnent right to jury trial. Johnson; W/ son. Here, by
contrast, we have personal injury danmage suits, the protypical
Sevent h Anendnent case. In the second place, Pettway i nvolved only
federal | aw, and hence this Court was not constrai ned by the Rul es
of Decision Act and Erie, as it is here. Rel atedl y, Pettway
i nvol ved what Johnson had characteri zed as an “equi tabl e renedy, to
be determ ned through the exercise of the court’s discretion,”
while here the elenents of liability and recoverabl e danages are
fixed by state substantive | aw. #

Nor do we consider that In Re Chevron U S A, Inc., 109 F. 3d
1016 (5th Cr. 1997), justifies the instant trial plan. That
action invol ved cl ai ns by approxi mately 3, 000 nei ghboring property
owners for personal injury and property damage allegedly caused
contam nation from Chevron’s forner crude oil storage waste pit.
Apparently no form of class action was involved, although sone
cases were consolidated. The district court directed that thirty
i ndividual plaintiffs be chosen, fifteen by the plaintiffs and
fifteen by the defendants, and that there be “a unitary trial on
the issues of ‘general liability or causation’” on behalf of the

remaining plaintiffs, as well as the individual causation and

4Al so, Pettway invol ved matters such as back pay anong a cl ass
of enployees, matters which by their nature are far nore
objectively neasurable and far nore reflected by neasurable
vari abl es commopn to the group than are such i nherently subjective,
i nprecise, and wholly individualized matters as physical pain
mental suffering, and loss of enjoynent of I|ife which are
significant damages elenents in this kind of case.
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damage issues of the [thirty] selected plaintiffs.” Id. at 1017.
Apparently, the individual causation and damage issues of the
remai ni ng unsel ected plaintiffs would be determ ned subsequently in
individual trials (if the unitary trial established “liability on
the part of Chevron for the pollutants that, allegedly, give rise
to all of the plaintiffs’ clains,” id. at 1019). Chevron sought
mandanus, contending “that the goal of the ‘unitary’ trial was to
determne its liability, or lack thereof, in a single trial and to
establish bellwether verdicts to which the remaining clainms could
be matched for settlenent purposes.” 1d. at 1017. W stated that
the thirty selected plaintiffs were not shown or chosen so as to be
representative of the other plaintiffs, and observed that “[a]
bel lwether trial designed to achieve its value ascertainnent
function for settlenent purposes or to answer troubling causation
or liability issues common to the universe of claimants has as a
core elenent representativeness . . . .7 1d. at 1019 (enphasis
added) . We granted mandanus prohibiting “utilization of the
results obtained fromthe trial of the thirty (30) selected cases
for any purpose affecting issues or clains of, or defenses to, the
remai ning untried cases.” Wile the majority opinion (one judge
speci al | y concurred) contai ns | anguage general ly | ooking with favor
on the use of bellwether verdicts when shown to be statistically
representative, this language is plainly dicta, certainly insofar
as it mght suggest that representative bellwether verdicts could
properly be used to determ ne individual causation and damages for

other plaintiffs. Cf. Sterling, 855 F.2d at 1200 (difference
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bet ween generic and individual causation). To begin with, no such
question was before this Court, as the trial plan contenpl ated that
i ndi vi dual causati on and damages i ssues woul d not be controlled by
the thirty individual bellwether verdicts, which would be used to
encourage settlenent. Mreover, what we di d—our holding—was to
prevent any preclusive use of the unitary trial results (whether
for general causation or individual causation or otherwise) in
cases other than those of the thirty selected plaintiffs.* And,
we concluded that if the district court carried out another,
different trial plan, that woul d present “matters for anot her panel
to consider in the event those decisions are subject to appellate
revi ew.” ld. at 1021. Finally, the majority opinion in In Re
Chevron U.S. A does not even cite Fibreboard, or the Seventh
Amendnent (or discuss the right to jury trial), and does not refer
to the Texas substantive law elenents of liability and damages in
the matter before it. Clearly, In Re Chevron U S A does not
control the result here, and this panel is not bound by its dicta.

In Hlao v. Estate of Marcos, 103 F.3d 767 (9th G r. 1996), a
di vi ded panel of the NNnth Grcuit in arule 23(b)(3) class action
permtted recoverable tort damages to be determned in a | unp sum

for the entire class. Hilao was a suit under the Alien Tort C ai ns

°We al so specifically stated that we expressed no opinion on
whether the mx of clains there was such as to potentially
aut hori ze either bellwether trials based on appropriate sanpling or
a stand-al one, common issue trial. 1d. at 1021.

4See, e.g., Cosden Ol v. Karl O Hel mAktiengesellschaft, 736
F.2d 1064, 1070 n.7 (5th Gr. 1984) (“This panel, however, is not
bound by dicta of a previous panel”); Curacao Drydock Co. v. MV
Akritas, 710 F.2d 204, 206 (5th Cr. 1984).
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Act, and the Court essentially applied substantive principles of
federal or international “conmon |aw.” See id. at 776-778. The
maj ority distinguished Fibreboard on the basis that there “the
proposed procedure worked a change in the parties’ substantive
rights under Texas |aw that was barred by the Erie doctrine.” 1d.
at 785 (footnote omtted). By the sanme token, Hlao is
di stingui shable here; it did not operate under the constraints of
the Rules of Decision Act or Erie; the present case, by contrast,
does operate under those constraints. If Hlao is not thus
di stinguishable it is sinply contrary to Fi breboard, which binds us
and which in our opinionis in any event correct. Further, Hlao
did not address—and there was apparently not presented to it any
contention concerni ng—the Seventh Anendnent. Finally, we find
ourselves in agreenent with the thrust of the dissenting opinion
t here. ld. at 788 (“Even in the context of a class action,
i ndi vi dual causation and individual damages nust still be proved
i ndividually”).

In sum as Fi breboard held, under Texas | aw causati on nust be
determned as to “individuals, not groups.” And, the Seventh
Amendnent gives the right to a jury trial to nake that
determ nation. There was no such trial determ nation made, and no
jury determ ned, that exposure to Pittsburgh Corning’ s products was
a cause of the asbestos disease of any of the one hundred sixty
phase |11 plaintiffs. Nor does the stipulation determ ne or
establish that. Accordingly, the judgnents in all the one hundred

forty-three phase IIl cases before us nust be reversed and
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remanded.

We turn now to the extrapol ation cases. As to the nmatter of
i ndi vi dual causation, it is obvious that the conclusion we have
reached in respect to the phase Il cases applies a fortiori to the
extrapol ati on cases. In the extrapol ation cases there was no tri al
and no jury determ nation that any individual plaintiff suffered an
asbestos-rel ated disease.* Indeed, in the extrapolation cases
there was no trial at all—by jury or otherw se—and there was no
evi dence presented. So, our holding as to the phase IIl cases
necessarily requires reversal of the judgnents in the five
extrapol ati on cases before us.

As to the matter of actual damages, the extrapol ati on cases
are likew se fatally defective. Unlike the phase Il cases, in the
extrapol ation cases there was neither any sort of tria
determnation, let alone a jury determ nation, nor even any
evi dence, of danmages. The district court considered that these
deficiencies were adequately conpensated for by awarding each
extrapol ation case plaintiff who alleged an asbestos-related
di sease an anmount of actual danages equal to the average of the
awards nmade in the phase Il| cases for plaintiffs claimng the sane
category of disease. This plainly contravenes Fi breboard’ s hol di ng
t hat under the substantive | aw of Texas recoverabl e danages are the
“wage losses, pain and suffering, and other elenents of

conpensati on” suffered by each of the several particular plaintiffs

4’Nor was there any summary judgnent or Rule 50 judgnent in
that respect. In sone few of the cases, an asbestos-rel ated
di sease may have been adm tted.
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as “individuals, not groups.” W also observe in this connection
that none of the experts at the extrapol ation hearing puported to
say that the damages suffered by the phase Ill plaintiffs in a
gi ven di sease category (whether as disclosed by the phase 111
evi dence or as found by the jury) were to any extent representative
of the damages suffered by the extrapolation plaintiffs in the sane
di sease category.“ The procedure also violates Pittsburgh
Corni ng’ s Sevent h Arendnent right to have the anount of the legally
recoverabl e damages fixed and determned by a jury. The only
juries that spoke to actual danmmges, the phase |I and IIl juries,
recei ved evidence only of the danages to the particular plaintiffs
before them were called on to determ ne only, and only determ ned,
each of those sone one hundred seventy particular plaintiffs’
actual damages individually and severally (not on any kind of a
group basis), and were not called on to determne, and did not

detrmne or purport to determne, the damages of any other

48As previously observed, see notes 23, 24, and 25, supra, and
acconpanying text, conparability or representativeness were
measured and found only in terns of certain specified variables,
and these did not include, for exanple, matters which anyone
clainmed were representative of physical pain, nental suffering,
| oss of enjoynent of life, wage |oss (past or future), or nedical
expenses. Simlarly, Professor Frankewitz “nmade no attenpt . . .
tocorrelate or toidentify any results or factors . . . that would
predict or estimte what jury awards m ght be” and stated that none
of what he did “related to magni tude of verdicts.”

We al so note that the testinony at the extrapol ati on heari ng,
particularly that of Dr. Denent and Professor Frankewtz, was
fatally fl awed because their information as to the distribution of
the vari abl es anong the extrapolation plaintiffs (and to a |arge
extent anong the phase Ill plaintiffs) was sinply based on what
they had been furnished by clerks or paralegals in the office of
plaintiffs’ counsel, who did all the assignnent of variables (and
in some cases their interpretation) to particular plaintiffs, and
was not supported by independent evidence.
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plaintiffs or group of plaintiffs.* W have held that “inherent
in the Seventh Anendnent guarantee of a trial by jury is the
general right of alitigant to have only one jury pass on a conmmon
issue of fct.” Blue Bird Body Co., 573 F.2d at 318. This requires
that if separate trial are ordered, the separately tried issues
must be “distinct and separable fromthe others.” 1d. See also
Matt er of Rhone Poul enc, 51 F.3d 1293 (7th Gr.), cert. denied, 116
S.Ct. 184 (1995).°° By the sane token, where the issues to be

“And we note that the phase IIl verdicts within each di sease
category varied quite significantly. There were nesotheliom
verdi cts of $200, 000 and of over $2 mllion, lung cancer verdicts
of $150,000 and of over $1 mllion, asbestosis verdicts of |ess
t han $100, 000 and of over $1 million, pleural verdicts of $150, 000
and of over $1 mllion. There were also twelve zero verdicts.
And, Professor Hazel “was struck” by the differences in verdicts as
between the two different juries that tried the phase Il cases.
The phase IIl juries did not nake average awards, they nade a
series of very different individual awards. The averages were
created by others after the fact. And, if we | ook to averages, we
note that the average phase |1l verdict in pleural cases was hi gher
than that in both [ ung cancer and asbestosis cases, contrary to the
al nost uni versal viewthat pleural disease is |ess serious and | ess
di sabling than either lung cancer or asbestosis (and that of all
asbestos personal injury cases pleural cases have the | east
settl enent val ue). Prof essor Hazel was unable to suggest any
expl anation for this discrepancy.

°There the Seventh Circuit stated:
“Lo t he judge nust not divide i ssues between separate
trials in such a way that the sane i ssue i s reexanm ned by
different juries. . . . The right to a jury trial in
federal civil cases, conferred by the Seventh Arendnent,
is a right to have juriable issues determ ned by the
first jury inpaneled to hear them (provided there are no
errors warranting a new trial), and not reexam ned by

anot her finder of fact. This would be obvious if the
second finder of fact were a judge. . . . But it is
equally true if it is another jury.” |d. at 1303.

Simlarly, where legal and equitable clains share one or nore
over | appi ng common factual issues, the legal issues nust first be
tried tothe jury to protect Seventh Amendnent rights that coul d be
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separately tried are separable and distinct, the Seventh Anmendnent
rights of the parties are preserved as to both sets of issues.
Blue Bird Body Co., 573 F.2d at 318. As the cited cases

denonstrate, these principles are fully applicable in class actions

for damages. It necessarily follows fromthese principles that the
jury’s phase 11l findings of the actual damages of each of the
i ndi vidual phase IIl plaintiffs cannot control the determ nation

of, or afford any basis for denial of Pittsburgh-Corning s Seventh
Amendnment rights to have a jury determne, the distinct and
separ abl e i ssues of the actual damages of each of the extrapol ation
plaintiffs.5!

We concl ude that the extrapol ati on case judgnents, as well as
the phase |1l judgnents, are fatally flawed, are contrary to the
di ctates of Fi breboard, and contravene Pittsburgh-Corning s Seventh
Amendnent rights. W do not act in ignorance or disregard of the
asbestos crises. In Anchem Products, Inc. v. Wndsor, 117 S. Ct.
2231, 2237-38 (1997), the Suprene Court called attention to the
report of the Judicial Conference’s Ad Hoc Committee on Asbestos
Litigation, stating that “Real reform the report concl uded,
required federal legislation creating a national asbestos-dispute
resolution schene.” |1d. at 2238. The Court al so observed, “The

argunent is sensibly nmade that a nati onw de adm nistrative clains

infringed by prior bench trial determ nation of the commobn i ssues.
Roscell o v. Southwest Airlines, 726 F.2d 217, 221 (5th Cr. 1984).

INor are we aware of any legally valid ground on which the
personal injury damages suffered by one person may be determ ned,
W t hout any evi dence, solely on the basis of the average of awards
made to other persons in simlar cases.
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processing regine would provide the npbst secure, fair, and
efficient nmeans of conpensating victins of asbestos exposure.
Congress, however, has not adopted such a solution.” 1d. at 2252
(footnote omtted). Nevertheless, the Court refused to stretch the
law to fill the gap resulting from congressional inaction. As we
said in Fibreboard, federal courts nust remain faithful to Erie and

must maintain “the separation of powers between the judicial and

| egi sl ative branches.” ld. at 711.% “The Judicial Branch can
offer the trial of lawsuits. It has no power or conpetence to do
nmore.” |d. at 712.

We accordingly reverse the judgnents before us in all the one
hundred forty-three phase 11l cases and in all the five
extrapol ati on cases, and those one hundred forty-eight cases are
remanded for further proceedi ngs not inconsistent herewth.

B. Oher Pittsburgh Corning Contentions;
Plaintiffs’ Cross-Appeal as to Pittsburgh Corning

We turn nowto Pittsburgh Corning’ s remaining clains of error
and to plaintiffs’ cross-appeal as to Pittsburgh Corning. I n
i ght of our above holding, we pretermit any consideration of any
remai ni ng clains of Pittsburgh corning, and of any clains of error

raised by plaintiffs in their cross-appeal as to Pittsburgh

2Cf. Granfinanciera, SAv. Nordberg, 109 S.C. 2782, 2790 n. 4,
2795-97 (1989) (indicating that under the “public rights” doctrine
Congress can, even in sone cases not involving the federal

governnent, sonetines |limt what mght otherwise be Seventh
Amendnent rights, when it acts for a valid |egislative purpose
under Article | and has created a seemngly private right so

closely integrated into a public regulatory schene as to be a
matter appropriate for agency or specialized court resolution, and
has assigned its adjudication to such an agency or specialized
court, and jury trials would i npair the functioning of the schene).
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Corning, which relate solely to sone or all of the phase IIl cases
or sone or all of the extrapol ation cases or solely to both. Any
other clains of Pittsburgh Corning, and plaintiffs on their
referenced cross-appeal, we consider solely insofar as they pertain
to the nine judgnents in the phase | class representative cases.
We first consider Pittsburgh Corning’s contentions; to the extent
they sufficiently relate to the sane subject matter, we consider
plaintiffs’ cross-appeal contentions along with the related
Pittsburgh Corning contention.

1. Prejudgnent Interest

The district court held that prejudgnent interest on past
actual damages accrued at the expiration of six nonths after the
plaintiff’s |ast exposure. Pittsburgh Corning contends, inter
alia, that such accrual date is too early; plaintiffs in their
cross-appeal contend it is too late. In Owaens-Illinois, Inc. v.
Estate of Burt, 897 S.W2d 765 (Tex. 1995), the Texas Suprene Court
hel d that in asbestos personal injury actions prejudgnment interest
commences to accrue six nonths after the date the defendant
received notice of the claimor the date the lawsuit was filed,
whi chever is earlier.® The awards of prejudgnent interest are
hence vacated and remanded for recal cul ati on.

2. Mscell aneous Asserted Trial Errors

Pittsburgh Corning conplains that the district court

8Strictly speaking, this holding was directed to cases filed
before Septenber 2, 1987, but the court stated that it was
“consistent with the current prejudgnent interest statute which is
applicable to actions commenced on or after Septenber 2, 1987.”
ld. at 769.
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erroneously excluded evidence it tendered of studies by Dr.
Sel i kof f concerning the incidence of cancer anong refinery workers.
However, this claimas briefed to us relates only to the phase 1|1
cases; and, in the notion for newtrial hearing Pittsburgh Corning
stated “we didn’t really use the refinery worker studies as such in
the Phase |I trial. W tried to use it in Phase 3, but in Phase 1
we used many studi es other than the fivefold insulator study of Dr.
Seli koff” and that prejudice was reflected as to phase Il by the
fact that “the [phase |I1I] verdicts are multiples [of] what the
conpensatory results were in Phase |I. I think it’s a striking
contrast.” Pittsburgh Corning al so conplains about being limted
as to its presentation of snoking evidence and of the jury
instructions in that regard. Again, as briefedin this Court, this
cl ai mappears focused | argely on phase I1l; and, at the notion for
new trial hearing, Pittsburgh Corning observed that snoking
evidence was allowed in the phase | trial and that of the ten phase
| cases there was a defense verdict in one case and contributory
negligence findings in four other cases, and in essence conceded
that this claimwas viable only as to phase Ill1. W concl ude that
the refinery study and snoking contentions present no reversible
error respecting the phase | cases.

Pittsburgh Corning conplains that plaintiffs’ counsel engaged
in repeated i nproper appeals to bias, passion, and prejudice, as a
result of which the phase | jury awards (and those in phase |11,
whi ch we do not address) were excessive. Wile Pittsburgh Corning,

under st andabl y perhaps, rather exaggerates in this connection, it
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is nevertheless regrettably true that plaintiffs’ counsel stepped
well out of line on several occasions. However, as to virtually
all of these instances in which Pittsburgh Corning nade objection,
the objection was pronptly and properly sustained and, on request,
an appropriate instruction was given. Sone of what is raised on
appeal in this connection was not objected to below Considering
the phase | evidence and verdicts, the | ength of the phase | trial,
and the trial court’s rulings, we are not persuaded that reversible
error has been denonstrated or that mani fest injustice would result
by allowing the verdict to stand. See Johnson v. Ford Mdtor Co.,
988 F.2d 573, 582 (5th Cr. 1993); MIls v. Beech Aircraft Corp.
Inc., 886 F.2d 758, 765 (5th Cr. 1989); WIson v. Johns-Mnville
Sal es Corp., 810 F.2d 1358, 1362 (5th Cr.), cert. denied, 484 U. S.
828 (1987). 5

Pittsburgh Corning asserts error in the trial court’s refusal
to furnish the prospective jurors a list of all the over two
t housand class nenbers so the jurors could be questioned about
whet her they knew any of them The district court determ ned that
this was inpractical and unnecessary. The prospective jurors had

the ten individual class representatives identified to them Each

As to Pittsburgh Corning’s conplaint that one of its
W t nesses was served with a subpoena in the courtroomjust after
testifying, the service occurred during a break, outside the
presence of the jury and the judge. Wen the proceedi ngs resuned,
the district court reprinmanded plaintiffs’ counsel. Pittsburgh
Corning nentions adverse audience reaction on a couple of
occasions, but the district court properly handl ed those matters.
Nei t her of these occurrences, or the use of the denonstrative box
alluded to by Pittsburgh Corning, presents any reversible error,
whet her consi dered alone or in the aggregate with the other clains
in this connection.
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prospective juror had already filled out a 53-part questionnaire,
and the conpl eted questionnaires were avail able to counsel. Anpng
other things, this questionnaire asked whether the prospective
juror knew anyone suffering froman asbestos-rel ated di sease and,
in a separate question, whether the prospective juror “knew of
anyone who has or had a | awsuit concerni ng al |l eged asbestos-rel ated

injuries.” If the latter question were answered “yes,” the person
or persons so known were to be nanmed and an expl anation given. ®°
The district judge’s questioning of the prospective jurors resulted
i n several being excused because of their relationship with persons
who suffered fromasbest os-rel at ed di sease.® The parties were then
afforded an opportunity to voir dire the prospective jurors,
i ncluding asking individuals about their answers to the above
identified questions on the questionnaire. And, Pittsburgh Corning
did ask certain jurors about their referenced answers. No
conplaint is nmade that voir dire by counsel was unduly restricted
inthis respect. A district judge generally has broad discretion
in determ ning how best to conduct voir dire, United States v.
Greer, 968 F.2d 433, 435, 441 (5th Gr. 1992), cert. denied, 113
S.C. 1390 (1993), but that discretion is abused if the scope of

voir dire is inadequate to discover bias or deprives a party of an

opportunity to nmake reasonably intelligent use of his perenptory

S®Anot her separate question asked “have you read, heard about
or seen any reports about court cases or |awsuits about asbestos,”
wth a “yes” answer calling for an expl anati on.

56The district court al so asked the prospective jurors whet her,
should they later |l earn that soneone they knew was a nenber of the
class, they could set that aside in their deliberations.
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chal | enges. ld. at 435, 443. Considering together the
gquestionnaire, the court’s questions to the panel, and the
i ndi vidual voir dire allowed the parties, we concl ude that no abuse
of discretion has been shown, although the better practice would
have been to furnish the prospective jurors the class |ist.

3. Recusal

We reject, as we earlier did in denying Pittsburgh Corning s
petition for mandanus rai sing the identical contentions, Pittsburgh
Corning’s clainms that the district judge who initially primarily
presi ded over these cases should have recused hinself earlier, as
wel | as that the successor district judge did not properly rule on
their notions raising that nmatter. After again thoroughly
considering the matter, we find these contentions to be wthout
merit.

4. Exenpl ary Damages

Pittsburgh Corning raises several challenges to the award of
exenpl ary damages. It conplains of the adm ssion of evidence
concerning its Tyler asbestos plant. Although none of the class
had worked there and the asbestos exposure there was far greater
than at the twenty-two sites at issue, the evidence was rel evant to
the exenplary damages issue as having sone tendency to show
Pittsburgh Corning was aware of, and consciously indifferent to,
the risks posed by the asbestos it manufactured. A limting
instruction was given in this connection. No abuse of discretion
in the adm ssion of this evidence has been established. See King

v. Anthony world Industries, 906 F.2d 1022, 1026 (5th G r. 1990),
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cert. denied, 500 U S. 942 (1991).

Further conplaint is made by Pittsburgh Corning as to the
district court’s instructions concerning exenpl ary danages and what
was necessary to find in order to inpose them To the extent that
these contentions are predicated on proper objections nade at
trial, we conclude that the instructions, when taken and consi dered
as a whole, were adequate, though not perfect, and that any
deficiency did not prejudice Pittsburgh Corning’s substantial
rights. See Russell v. Plano Bank & Trust, 130 F.3d 715, 719 (5th
Cir. 1997). Sone challenges to the instructions that Pittsburgh
Corni ng now rai ses are not supported by proper objection bel ow, and
as to these we conclude that reversal under the plain error
doctrine is not appropriate here. |Id. at 719, 721. The use of a
multiplier to determ ne punitive damages is |i kew se chal |l enged by
Pittsburgh Corning. However, our decisions in Jenkins and
Fi breboard nmandate rejection of that challenge. It is also
contended that the nultiplier of three that the jury assigned to
Pittsburgh Corning is excessive, both generally and as a matter of
due process. W reject this contention. See Edwards v. Arnstrong
Wrld Industries, 911 F.2d 1151, 1154-55 (5th Cr. 1990).% In
anot her variation of its excessiveness argunent, Pittsburgh Corning

calls attention to the fact that the district court, after

"W\ note that neither Pittsburgh Corning nor plaintiffs sought
to submt evidence of Pittsburgh Corning’s financial resources or
i nsurance coverage or evidence of other asbestos damage awards of
any kind which Pittsburgh Corning had paid or as to which fina
judgnents were outstanding against it. See Owens- Cor ni ng
Fi breglass v. Malone, = S W2d _, 41 Tex. Sup. C. J. 877, 1998
WL 288690 (Tex. 1998).
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initially concluding that the nmultiplier applied to all actual
damages, granted a remttitur by its ruling that the nmultiplier
applied only to the share of actual damages for which Pittsburgh
Corning was liable. This, says Pittsburgh Corning, was an eighty
percent reduction (much larger, it says, in the phase IIl and
extrapol ati on cases), and under Wells v. Dallas | SD, 793 F. 2d 679,
683-84 (5th Cr. 1986), mandates a new trial. W disagree. The
district court initially observed that as to punitive damages,
“[t]he jury verdict is well supported by the evidence and does not
of fend the Texas proportionality rule.” Al though it then concluded
that the nmultiplier should apply to the entire anmount of actua
damages found, it reserved “for another day” whether “for equitable
considerations or by way of remttitur” it should limt the
multiplier to the share of actual damages for which Pittsburgh
Corning would be liable. It ultinately solimted the multiplier.?®
I n doing so, however, the court expressly stated “This Court does
not find the amount of the nultipliers to be excessive as to
suggest that passion rather than reason notivated the jury.” The
Court went on, in the sanme opinion, to state
“Taki ng into account equitable considerations, and
in the nature of a remttitur, the Court has decided to
apply the nultipliers set for a defendant to that
defendant’s allocated share of actual danages. Thi s
ruling also nost closely conports with the holding in
Egggrgs v. Arnstrong World Industries, Inc., 911 F. 2d at

Plaintiffs contend “there was not an actual remttitur.” Gven the

8Pl aintiffs do not challenge this ruling in their cross-
appeal .
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district court’s having expressly found that the multiplier verdict
was wel | supported by the evidence, was proportional, and was the
product of reason, not passion, it appears to us that the court was
in part interpreting the jury's verdict—which, after all, was a
multiplier, not a stated sum—n accordance with its nost |ikely
intent and in part was attenpting to conformthe judgnent to the
assunptions inplicit in our Edwards decision. |In that Texas |aw
diversity suit for asbestos personal injury damages, we “revi ew ed]
the proportionality of the punitive damage award agai nst Celotex in
conparison with its allocated share of actual danmages” and, so
doing, did “not find it so excessive as to suggest that passion
rather than reason notivated the jury.” |d. at 1154. Based on the
foregoing, it is clear to us that the doctrine of Wells v. Dall as
ISD is not applicable here. W reject Pittsburgh Corning’ s
chal | enges to the punitive danmage award.

Plaintiffs present two challenges to the punitive damages
award. First, they contend that the multiplier should be applied
not only to the actual damages awarded by the jury, but also to the
prejudgnent interest which was subsequently awarded by the court.
They contend in this connection that Texas | aw regards prejudgnent
interest as a conponent of actual damages, citing, anong other
cases, Benavides v. Isles Construction Co., 726 S. W 2d 23, 25 (Tex.
1987); Paranmpre v. Nehring, 792 S.W2d 210 (Tex. App. —Austin 1990,
no wit); El Paso County Water Inp. Dist. No. 1 v. Gijalua, 783
S.W2d 736, 740 (Tex. App.—El Paso 1990), wit denied, 795 S. W 2d
705 (Tex. 1990); and Wod v. Arnto, 814 F.2d 211, 215 (5th Gr.
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1987). These cases do not address the issue now before us. Mny
of them such as Benavi des, El Paso County Water Inp. Dist. No. 1
and Whod are essentially pleading cases, stating in general terns
that “common |aw’ prejudgnent interest is an elenent of actual
damages that has to be specifically pleaded for. Par anore held
that prejudgnent interest was a part of “the actual damages” which
the Texas Deceptive Trade Practices Act (DTPA), Tex. Bus. & Com
Code 8§ 17.50(b)(1), required the trial court to double when
rendering judgnent. However, Paranore recogni zes that three other
Texas Courts of Appeals had held otherwi se, and in each of those
three cases the Texas Suprene Court had refused application for
wit of error “no reversible error.” See Paranore, 792 S.W2d at
211-212. Since Paranore, the Fourteenth Court of Appeal s declined
to followits approach and has continued to hold “that prejudgnent
i nterest shoul d not be included as actual damages before trebling”
under the DTPA Roberts v. Grande, 868 S.W2d 956, 960 (Tex.
App. —Houston [14th] 1994; no wit).® Moreover, in a case such as
this there are no mandatory punitive damges, and whether to award
them and how nmuch to award, is a question for the jury (subject to
review for excessiveness). Here, the nost reasonable view of the
verdi ct —one apparently shared by the trial court—s that it does
not reflect on intention to have the multipliers it selected apply
to anything other than “actual damages” or “conpensatory danages”

as defined in the court’s charge and as fixed by the phase | jury

°And, the Texas legislature |ikewi se has in effect overruled
t he Paranore approach. See Tex. Bus. & Com Code 8§ 17.50(e) (Acts
1995, 74th Leg. ch. 414 § 5).
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for the class representatives (and to be fixed by the phase |1
juries for the other class nenbers). There was no nention of
prejudgnent interest in the charge, and the definition and el enents
of “actual damages” (or “conpensatory damages”) as given in the
charge i ncluded only the conventional el enents (and not prejudgnent
interest or anything simlar thereto) and purported to be conpl ete.
The jury was told that class nenbers would “have to prove, first of
all, whether they are entitled to conpensatory, or actual danmages,
and if so, the anount,” and “if you award punitive damages, what
you are asked to do is make an award for each one dollar of actual
damages which may subsequently be determned for a particular
plaintiff . . . an anount that would be a fraction of one dollar or
a multiple of one dollar for each dollar of actual damages .

for each one dollar of actual or conpensatory danages.” The phase
| jury proceeded to fix the “conpensatory damages” for each of the
class representatives, as well as the nultiplier for each
defendant. The nobst reasonable interpretation of the verdict is
that the jury intended the multiplier to apply only to the actual
or conpensatory damages as found by them not to sonething else.
W reject plaintiffs’ claimthat the nmultiplier should be applied
to prejudgnent interest.

Plaintiffs’ final contention in their cross-appeal as to
Pittsburgh Corning is that we should hold it “jointly and severally
liable for the exenpl ary danages assessed against it and Cel otex.”
We reject this contention. Plaintiffs base their argunment on Hofer

v. Lavender, 679 S.W2d 470 (Tex. 1984), in which the Texas Suprene
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Court held that the wongdoer’s estate could be liable for punitive
damages, relying in part on the notion that such damages were not
sinply to punish the guilty party, but also to “reinburse for
| osses too renote to be considered as elenents of strict
conpensation” or “to conpensate for inconvenience and attorney’s
fees.” 1d. at 474. Plaintiffs alsorely on Celotex Corp. v. Tate,
797 S.W2d 197, 208-209 (Tex. App.—Corpus Christi 1990; no wit),
where the court, inrejecting a due process challenge to a punitive
damage award based on the contention that the defendant was being
subj ected to successive nultiple punishnents for the sane conduct,
relied on the above | anguage from Hofer in stating that punitive
damages had a conpensat ory conponent as to each plaintiff, that the
jury was instructed in the quoted Hofer | anguage, and that it could
not be determ ned what portion of the exenplary danages award
related to the Hof er nonpunitive conponents. These authorities do
not address the question of joint and several liability for
puni ti ve damages.

We believe plaintiffs seek to assign to Hofer and Celotex a
wei ght which they will not bear. W reviewed those two deci sions,
and a host of other Texas authorities, in Estate of More v.
Cl.R, 53 F.3d 712 (5th Cr. 1995), where we st ated:

.o [ T] he Texas Suprene Court has enphasi zed at | east
since 1847 that exenplary danages are awarded not to
conpensate the plaintiff for any injury received but to
puni sh the defendant and to deter others. [citations
omtted] This Court too has repeatedly stated that
exenpl ary damages are not conpensatory under Texas | aw.
Jenkins v. Raymark Industries, Inc., 782 F.2d 468, 474
(5th CGr. 1986) (‘' The purpose of punitive damages i s not
to conpensate the victimbut to create a deterrence to
the defendant, and to protect the public interest.’);
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[citations omtted].

We al so note that the year after the Texas Suprene
Court releasedits opinionin Hofer, the court determ ned
that prejudgnent interest is not available on exenplary
damages precisely because of their non-conpensatory

nat ure. The court stated: ‘“Punitive danmages are
i ntended to puni sh the defendant and to set an exanple to
others. . . . They are assessed over and above the

anount of damages necessary to indemify the plaintiff.
The plaintiff can thus be made whol e even i f prejudgnment
interest is not awarded on punitive damages.’ Cavnar V.
Quality Control Parking, Inc., 696 S.W2d 549, 555-56
(Tex. 1985) (citation omtted).

Texas courts have also rejected argunents that
puni tive damages shoul d be reduced in proportion to the
percentage of negligence attributed to the plaintiff.
Reducti on of punitive damages i s not appropriate because
‘[t] he purpose of awardi ng exenplary danmages is not to
conpensate the plaintiff, but to punish and set an
exanple to others.” Elbar, Inc. v. Oaussen, 774 S. W 2d

45, 53 (Tex. App.—Dallas 1989, wit dism ssed as noot);
[citations omtted].

There is no requirenent that exenpl ary danages bear
any relationtothe plaintiff’s inconveni ence, attorney’s
fees, or losses too renpte to be considered as el enents
of actual damages.” 1d. at 715-716.
In Estate of More, we concluded by stating that “[t]he
overwhel m ng wei ght of Texas authority hol ds that exenpl ary damages
are not awarded to conpensate the plaintiff for any injury” and
that the “fundanental truth” is that “exenplary danmages in Texas
are awarded on account of and in proportion to the defendant’s
wrongful conduct.” 1d. at 716. See also Ellis County State Bank
v. Keever, 888 S.W2d 790, 796, 798 (Tex. 1994), which reiterates
the holding of Cavnar v. Quality Control Board, 696 S.W2d 549,

555-56 (Tex. 1985), that prejudgnent interest is not recoverabl e on
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punitive damages because [pJunitive damages are intended to
puni sh the defendant and to set an exanple to others. They are
assessed over and above the anount of danages necessary to
indemify the plaintiff,”” and which goes on to state that
“I'plunitive damages, being inherently penal in character, should
not be enlarged by the inposition of prejudgnent interest.”®

What ever may be the case where defendants, each with nmalice,
act jointly to conmt a single wong, and the jury assesses a
single punitive damages award in one specified dollar anount
“jointly against said defendants,” see Wggoner v. Watt, 94
S.W 1076, 1078 (Tex. Cv. App. 1906; wit refused),® that is not
the situation here. Here the theory of liability against
def endants as submtted to the jury was not one of joint action (or
civil conspiracy), but strictly of individual action, often taken
at wdely different tinmes (e.g., Fibreboard and Cel otex during the
period after 1942, Pittsburgh Corning only after 1962). Further,
the jury instructions concerning punitive damages nentioned only
puni shnment for wongdoi ng and setting an exanple to deter others,
and di d not include any Hofer-type el enent such as conpensation for

| osses too renote to be covered by actual damages, or for

80See al so Tex. Civ. Proc. & Renedi es Code § 41.006 (applicable
to actions filed after Septenber 2, 1987), which provides that a
punitive damages award “must be specific as to a defendant” and
“each defendant is liable only for the anount of the award nade
agai nst that defendant.”

61See also St. Louis & S W Ry. Co. of Texas v. Thonpson, 113
S.W 144, 147 (Tex. 1908).
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i nconveni ence or attorney’'s fees.?® Finally, punitive damages
liability and the multiplier were each fixed by the jury separately
fromeach other and separately for each defendant. The multiplier
ultimately assessed by the jury was different for each defendant
(except Carey Canada and Fi breboard were each separately assessed
a $1.50 multiplier). Qovi ously, what the jury contenpl ated was
separate, several punitive damages awards as to each defendant. W
know of nothing in Texas | aw which prevents this.

Finally, reliance on a Hof er-type quasi-conpensat ory approach
to inpose joint and several liability for the separate punitive
damages awards woul d render suspect the entire nmultiplier concept
inthis kind of phased trial. As previously noted, the nmultiplier
concept was approved in Jenkins on the basis that punitive damages
were “not to conpensate the victim” id., 782 F.2d at 474, and that
having them vary with actual damages (by a nultiplier for each
def endant several ly based on the w ongful ness of its conduct) would
preserve the necessary individual consideration because in the

subsequent i ndivi dual cases each individual’s actual damages woul d

52Thus, the phase | charge st ated:

“Exenpl ary damages or punitive danages neans an
anopunt that you may, in your discretion, award as an
exanple to others and as a penalty or by way of
puni shnment, in addition to any anmount that you find as
actual damages.

To say it another way, there are several purposes
behi nd an exenpl ary damage award, include [sic] punishing
t he wongdoer, setting an exanple so that others may be
deterred fromsimlar conduct in the future.

Sinply put, this issue is that of just punishnent,
not fair conpensation. The focus in this regard is on
t he Defendants’ conduct, not on the product.”
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be found. However, the Hofer quasi-conpensatory factors were not
submtted as part of actual (or punitive) damages and they do not
necessarily vary with variations in the anount of actual damages.

It is plain then that the trial here, and the trial plan, so
far as concerned punitive danages and the mnultiplier, was
formul ated, approved, and conducted on the assunption that such
damages were entirely punitive and to serve as an exanple and were
several as to each defendant and related only to the w ongful ness
of its conduct. W accordingly reject plaintiffs’ contention that
Pittsburgh Corning should have been held liable for Celotex’s
puni ti ve damages.

5. Effect of Cel otex Bankruptcy

As previously noted, Celotex filed chapter 11 (and was
severed) after all the phase Il verdicts were returned (and before
Fi breboard settled). The district court held Pittsburgh Corning
liable for all of Celotex’s fifteen percent causation share (in the
phase | cases; ten percent in the phase IIl and extrapolation
cases) of actual (not exenplary) danmages. Pittsburgh Corning
contends that Celotex’s share should not all be allocated to it but
should instead be ratably redistributed anong the settling
defendants (including Fibreboard), Pittsburgh Corning, and any
contributory negligent plaintiff, in the proportion which their
assi gned causation percentages bear to each other. Were we to
fashion what we believe would be the nost appropriate rule, we
would tend to agree with Pittsburgh Corning. But precedent bars

t he way.
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Duncan v. Cessna Aircraft Co., 665 S.W2d 414 (Tex. 1984),
which the parties agree and agreed below controls this issue,
provides for joint and several liability as to nonsettl ed shares,
wth the particular view of protecting the plaintiff against an
i nsol vent, nonsettling defendant. 1d. at 429. Celotex was not a
settling defendant. Had Cel otex taken bankruptcy before trial, its
conparative causation share would not have been submtted to the
jury, and Pittsburgh Corning could not reduce its liability by
virtue of any clainmed partial causation by Celotex. That much is
clear from Duncan, and is not really disputed by Pittsburgh
Corning. See also Gdeon v. Johns-Manville Sales Corp., 761 F.2d
1129, 1140-41 (5th Cr. 1985). Li kewi se, had Celotex taken
bankruptcy after the judgnent becane final, Pittsburgh Corning
would remain liable for Celotex’s fifteen percent share. That ,
too, is clear from Duncan. So why should it nake any difference
that Cel otex’ s bankruptcy cane after the verdict but before final
judgnent? The answer to that question is that Celotex’s share of
causation, along with Fibreboard s and Pittsburgh Corning’ s and
that of the previously settling defendants and, in sone instances,
that of a negligent plaintiff, was determned by the jury, in
percentages that total ed one hundred percent (as the instructions
required). Logically, it should be assuned that proportionate
allocation of Celotex’s percentage share of causation anong the
others would produce the sane result as if Celotex’s share had
never been submtted at all (as it would not have been if it had

taken bankruptcy prior to trial). For exanple, if at trial
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Pittsburgh Corning was assessed 20% causati on and Cel otex 15% and
others a total of 65% then if Celotex's 15% is reallocated,
Pittsburgh Corning’s causation share anmobunts to sonme 23.53%
(20/85), not 35% (20% + 159 . That —20/ 85t hs— s what the jury
actually found was Pittsburgh Corning s proportion of causation
anong t hose whose causati on now has | egal rel evance. However, that
sort of approach was rejected, at |east for post-judgnent
i nsol vency, in Duncan, where the Court said:

“An al ternative woul d be to real |l ocate the i nsol vent
tortfeasor’s share of liability anong all parties whose
actions or products were a cause of the injuries,
including the negligent plaintiff. This suggestion is
attractive and was endorsed by a distingui shed Speci al
Commttee of the Tort and Conpensation Section of the
State Bar. As a judicial rule, however, reallocatingthe
i nsolvent’s share would create problens of post-trial
jurisdiction and finality of judgnents.” ld. at 429,

n. 9.
The | ast sentence of this passage suggests that the Duncan court
may have only been speaking to the situation where a nonsettling
bankrupt becones insolvent after the judgnent is final. As for
pretrial insolvency, there would be no need to thus “reall ocate,”
as the causative fault of a nonsettling defendant woul d sinply not
have been submitted to the jury. Arguably, then, Duncan does not
necessarily preclude acceptance of Pittsburgh Corning s argunent.

On the other hand, Duncan can al so perhaps reasonably be read
as generally rejecting this sort of proportionate reallocation
That, in substance, is howwe read it in Watley v. Arnstrong Wrld
I ndustries, Inc., 861 F.2d 837 (5th Cr. 1988). In that Texas | aw
asbestos case, the plaintiff settled before trial wth twelve

def endants and proceeded to trial against Raymark al one. The jury
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found Raymark and 10 of the settling defendants guilty of causative
fault, assigning to Raymark and to 9 of the settling defendants
each a 9. 09% causation share and to the tenth settling defendant a
9.1% share, for a total of 100% Plaintiff’s danages were thus
reduced by 90.01% for purposes of its judgnment against Raymark in
the trial court. Plaintiff appeal ed, urging there was no evi dence
to support a finding of causative fault as to several of the ten
settling defendants. W agreed as to 2 of them (who each had 9. 09%
shares), and hence reforned the judgnent by assigning to Raynark
the entirety of those two settling defendants’ shares, naking
Raymark |iable for 27.27%(3 x 9.09% of plaintiff’s total damages.

ld. at 842-44. Al though we did not expressly address a
proportional reallocati on—under which Raymark’ s share woul d becone
not 27.27%but rather 11.11%(9.09/81. 82) —our judgnent necessarily
rejected it. The dissent expressly contended that Raymark was
entitled to a newtrial on allocation, but the majority rejected
t hat approach, holding that automatic reall ocation of the entirety
of the share of each nonliable settling defendant to Raymark was

required as a matter of |aw by Duncan. ®

83pi t t sbur gh Corni ng contends, not wi thout sone force, that its
approach i s supported by Bowers v. Firestone Tire & Rubber Co., 832
F.2d 64 (5th Gr. 1987). |In that Texas |aw case, Bowers, injured
inatire explosion, sued Firestone, General Mtors (GVW, and Budd
Conpany (Budd). The jury assessed conparative causation 25% to
Bowers, 50%to Firestone, 12 to GM and 12¥% to Budd, but al so
found that Bowers was not at fault. The trial court, because of
the latter finding, disregarded the 25% causation finding as to
Bowers, and proportionally reallocated the causative shares of the
defendants to be 66 2/3% (50/75) for Firestone, 16 2/3% (12¥% 75)
for GM and 16 2/ 3% (12% 75) for Budd. No conplaint was nade on
appeal to these rulings. Firestone and GMsettled with Bowers in
lieu of appealing. Budd appealed, claimng that the evidence

71



W conclude, albeit reluctantly, that Watley, and its
interpretation of Duncan, conpel rejection of Pittsburgh Corning’ s
real |l ocation argunents respecting Cel ot ex.

To the extent that Pittsburgh Corning conplains that its
subrogation rights against Celotex are prejudiced, we disagree.
Pittsburgh Corning’s discharge of the judgnent will entitle it to
be subrogated to plaintiffs’ rights as against Celotex. See
G deon, 761 F.2d at 1140-41.

We reject Pittsburgh Corning’s conplaints as to the effect on

showed Bowers was negligent as a matter of |aw, that the wei ght of

the evidence against Bowers entitled Budd to a new trial on that

issue, and that the form of the contributory negligence speci al

i ssues was inproper. Bowers v. Firestone Tire & Rubber Co., 800
F.2d 474, 476-78 (5th G r. 1986). Bowers cross-appeal ed because
t he j udgnment awarded hi mnot hing for prejudgnent interest. W held
Bowers was entitled to prejudgnent interest and remanded. 1d. at

478-79. On remand, the district court held that Bowers was
entitled to prejudgnent interest on only the actual danmages for

which Budd was liable (16 2/3% of the total). Bowers again
appeal ed, claimng not that Budd s 16 2/3% share of the actual

damages as fixed in the judgnent was in error, but rather only that

Bowers was entitled to recover from Budd prejudgnent interest on
100% (not, say, 37249 of the actual damages. Bowers, 832 F.2d at

66-67. We rejected this contention, holding that Firestone and GV
had settled all their liability and that that included prejudgnent

interest. W did not address, and there was not before us, any
issue as to the propriety of the 66 2/3% 16 2/3% and 16 2/ 3%
all ocation. No clai mwas nmade that Bowers was entitled to recover

nmore than 16 2/ 3% of his actual danmages from Budd—or that Budd
shoul d not have been assessed nore than 12%%6of the actual danmages;

the only i ssue was whet her Bowers was entitled to recover fromBudd
prejudgnent interest on 100% (not any |esser percentage) of his
actual danmages rather than nerely on the sane percentage t hereof as
Budd was |iable for. Moreover, the trial court’s action there can
be viewed not so much as a reallocation as an interpretation of the
verdi ct such that the verdict itself did not find any causative
fault on the part of Bowers. We conclude that Bowers is not

control ling.
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its liability share of the Cel otex chapter 11.°%

C. Conclusion on Pittsburgh Corning’ s Appeal and
Plaintiffs’ Related Cross-Appea

In sum we reverse the judgnents in all the 143 phase ||
cases and in all the 5 extrapolation cases before us and those
cases are remanded for further proceedings not inconsistent
herewith. As to the judgnents against Pittsburgh Corning in the
nine class representative cases before us, we reject all of the
contentions raised on cross-appeal by plaintiffs and, with the
single exception of the date on which prejudgnent interest
comences to accrue, we |ikewi se reject all of Pittsburgh Corning’ s
contentions on appeal. The nine class representative cases before
us as agai nst Pittsburgh Corning are remanded for the sol e purpose
of recalculating prejudgnent interest based on the accrual date
specified in this opinion, and in all other respects said nine
j udgnent s agai nst Pittsburgh Corning are affirned.

.
ACL APPEAL
A.  Introduction
ACL appeals the two judgnents rendered against it in tw of

the nine class representative cases.® Plaintiffs cross appeal as

84pPi tt sburgh Corning al so argues that Fibreboard, because it
settled after Celotex filed for chapter 11, actually settled nore
than its causative share as found by the jury. W reject this
contention. A settling defendant cannot settle nore thanits jury-
determ ned share. International Proteins Corporation v. Ralston-
Purina, 744 S.W2d 932 (Tex. 1988).

8These are the case in which the plaintiffs are the Estate of
Nor man Atchi son, Sammy Atchison, and C arence Atchison, and the
case in which the plaintiffs are Lowell Nations and Ann Me
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to ACL.

As previously noted, the cases agai nst ACL were bench tried by
virtue of the Foreign Sovereign Immunities Act.

ACL is a Canadi an corporation, a majority of whose shares are
owned by the governnent of Quebec, Canada. ACL m ned chrysotile
asbestos in Canada. During the years 1951-1961, ACL sold and
shi pped the raw asbestos, mninmally processed by it, to Fi breboard
inthe United States. The product was consi dered raw asbhest os when
recei ved. Fi breboard refined the raw asbestos, blended it wth
asbest os, including anobsite asbestos, obtained from other
suppliers, and incorporated it into many asbestos-containing
finished products manufactured and sold by Fibreboard, including
i nsul ation products—the only products at issue in this case—and
ot her products such as shingles and |inol eum ® There was evi dence,
which the district court credited, that during those years 1951-
1961 ACL supplied at least fifty percent of the asbestos used by
Fi br eboar d. In 1962, Fibreboard ceased its purchases from ACL.
ACL was never involved in the design, manufacture, sale, or
distribution of the insulation products at issue here (or,
apparently, any other asbestos-containing finished products).

The district court ruled that “ACL’s liability to the
plaintiffs arises through the plaintiff’s exposure to Fibreboard

products whi ch cont ai ned asbestos supplied by ACL.” But it went on

Nat i ons.

%6The district court held that Texas substantive |aw applied
to the clainms against ACL. No party challenges that ruling on
appeal .
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to hold that ACL was not |iable to any phase Il or extrapol ation
plaintiff because “ACL was not a party to the Phase |
stipulation,” so nothing in the stipulation could be used agai nst
ACL, and “[t] he Court has heard no i ndependent evi dence of exposure
to Fi breboard products fromwhich the Court could make findings to
forma basis of liability”—presumably to any particul ar phase |11
plaintiff or to any extrapol ation plaintiff—2against ACL for its
fibre contribution to the Fibreboard insulation products.” The
court did find, however, that “[t]here was sufficient evidence
presented in Phase | to support a finding that the Phase |
plaintiffs were exposed to asbestos supplied by ACL through
exposure to Fibreboard products.” Nevert hel ess, the court held
that, except for the plaintiffs in the Nations and Atchi son cases
(see note 65, supra), limtations barred recovery agai nst ACL by
any other phase | or class representative plaintiff.?®

Wth respect to the two cases in which ACL was held |iable,
the follow ng appears to be the district court’s material findings
and concl usi ons. In its initial findings and conclusions, the
district court stated:

“The evidence also shows that ACL knew or should have

knowmn as early as 1935 that asbestos workers and

househol d nenbers of asbestos workers were at risk of

getting an asbestos-related injury or disease fromthe

application, use, or renoval of Defendants’ asbestos-

containing insulation products. . . . ACL sold its
product to internediaries. These internediaries

No conmplaint is made by any party on appeal as to this
limtations ruling; nor does any party conplain on this appeal of
the district court’s dism ssal of the conspiracy cl ai ns agai nst ACL
or its ruling that the Foreign Sovereign Immunities Act prevented
any claimfor exenplary damages agai nst ACL.
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i ncor porated t he asbestos into finished products and sold
the products to the worksites where the Plaintiffs all ege
they were exposed to asbestos. . . . The issue is
whet her ACL’s reliance on its internmediaries to pass on
war ni ngs concerni ng the dangers of asbestos to users of
asbestos products was reasonable. See Almv. A um num
Co. of America, 717 S.W2d 588, 592 (Tex. 1986) . . . .
In other words, were ACL's internediaries capable of
passi ng on a warning and, if not, did ACL know about t hat
i ncapacity? The specific question this Court nust answer
isthe followng: D d ACL have actual know edge that the
raw asbestos it supplied to its internedi ari es was bei ng
made into insul ation products and sold by such conpani es
W t hout an adequate warning? The evidence in the record
establishes that ACL did have such know edge.

It is apparent that ACL’s liability is derivative of
the internediaries to which it sold its raw asbest os.

The evidence does show that, from 1951 until 1961,
Fi breboard Corporation purchased over 50% of its raw
asbestos from ACL. " %8

The district court later reiterated these findings.® The district

8The court al so found:

“Wth the exception of Fibreboard s products, it is not
possible for the Court to determne fromthe record how
much of ACL's raw asbestos found its way into the
Def endants’ products to which the class representatives

were exposed. The Court is also persuaded from the
evidence that, wth the exception of Fibreboard s
products, the Plaintiffs will not be able to prove the

anount of ACL fibers contained in the Defendants’
products to which the remaining Plaintiffs were exposed.”

No party has challenged this finding on appeal.

The court stated:
“ . the Court found that ACL knew or shoul d have known
as early as 1935 that asbestos workers and househol d
menbers of asbestos workers were at risk of getting an
asbestos-related injury or disease fromthe application,
use or renoval of asbestos <containing insulation
pr oducts. The Court found that from 1951 until 1961,
Fi breboard Corporation purchased over 50% of its raw
asbestos from ACL. The Court also found that ACL had
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court determned that ACL's liability to a particular class
representative plaintiff would be a fraction of one-half the
Fi breboard causative share of that plaintiff’s actual danmages as
found by the jury; the fraction would have as its nunerator the
nunber of years after 1951 that that plaintiff was exposed to
Fi breboard’ s asbestos-containing insulation products and as its
denom nator the total nunber of that plaintiff’s working years on
whi ch the jury based on its actual damages award to that plaintiff.
ACL’s liability would be joint and several with the liability of
ot her defendants. The court further ruled that “Fibreboard s
liability for actual damages [to such a phase | plaintiff] will be
reduced by the anobunt” of ACL’s liability to that plaintiff.
B. ACL Cains of Error

On appeal, ACL challenges the judgnents against it on
essentially two bases. First, it contends, in a variety of
argunents, that as a nere bulk supplier of a raw material |ater
i ncor por at ed into various finished product s by anot her
(Fi breboard), not all of which products are unreasonably dangerous
or defective, it owed no duty to the plaintiffs who were harnmed by
exposure to that raw material through exposure to one particular
type of finished product (insulation products). Second, it
contends that any liability it may have is in any event derivative

of that of Fibreboard, so Fibreboard s settlenent discharged it.

actual know edge that the raw asbestos it supplied to
Fi breboard Corporation was being nmade into insulation
products and sold by Fibreboard w thout an adequate
war ni ng.”
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1. Mere Supplier

The district court seens to have based its liability
determ nation against ACL on ACL's failure to warn the users of
Fi breboard i nsul ati on products, given that ACL knew such i nsul ati on
products were otherwi se dangerous and that Fibreboard was not
giving a warning, or an adequate wai Vi ng.

The district court did not find that ACL's raw asbestos was
defective or unreasonably dangerous when sold to Fibreboard, or
that Fibreboard was not a sophisticated and know edgeable
manuf act urer of asbestos containing finished products; nor did the
court find that all or substantially all of the diverse finished
product s manuf act ured by Fi breboard and cont ai ni ng ACL-supplied raw
asbestos were defective or wunreasonably dangerous. The only
products at issue here were insulation products, and the district
court inposed liability on Fibreboard and the other nanufacturer
def endants because their insulation products were, as the phase |
jury found, “defective and unreasonably dangerous as a result of
not having an adequate warning.” W have held that not all
asbest os-contai ni ng fi ni shed products are defective or unreasonably
dangerous. See, e.g., Gdeon, 761 F.2d at 1143 (“We have refused
to hol d asbestos products inherently dangerous”), and 1145 (“As to
Raymark, we are unable to find . . . that the danger created by the
use of its products [asbestos packings] outweighed their utility.

al | asbestos-containing products cannot be |unped together in
determ ning their dangerousness”). See also, e.g., Corrosion Proof

Fittings v. EPA, 947 F.2d 1201, 1207 (5th Cr. 1991). |If asbestos-
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containing finished products are not all unreasonably dangerous or
defective, then it necessarily follows that ordinary raw asbestos
sold to a sophisticated and know edgeabl e manufacturer of such
products is not of itself defective or unreasonably dangerous. Nor
did the district court find that ACL failed to adequately warn
Fi breboard or that Fi breboard was not fully know edgeabl e of the
relevant risks posed by its asbestos-containing insulation
products. Indeed, the evidence virtually conpels the concl usion
t hat Fi breboard was so aware. That being the case, any failure to
warn Fi breboard would be <clearly inmaterial. See, e.g.
Restatenent Third, Torts: Products Liability (1997) & 2, conmment
i (“Notw thstanding the defective condition of the product in the
absence of special warnings, if a particul ar user or consunmer woul d
have deci ded to use or consune even i f warned, the | ack of warnings
is not a legal cause of the plaintiff’s harni). 7

Ininposing liability on ACL, the district court relied on Al m
v. Alumi numCo. of America, 717 S.W2d 588 (Tex. 1986).7* That case
was a suit by Janes Almfor personal injuries suffered when the cap

on a bottle of 7-Up he had purchased expl oded off the bottle and

°See also id. coment |, explaining that a product seller is
not liable for failure to warn of risks “that shoul d be obvi ous to,
or generally known by, foreseeabl e product users” because “[w hen
a risk is obvious or generally known, the prospective addressee of
a warning will or should already know of its existence. Wrning of
an obvious or generally known risk in nost instances would not
provi de an effective additional neasure of safety.” It is obvious
here that no warning ACL failed to give Fibreboard would have
provided any “effective additional neasure of safety” for
plaintiffs.

See al so Alum num Co. of Anmerican v. Alm 785 S.W2d 137
(Tex. 1990) (appeal following remand to court of appeals).
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struck himin the eye. The cap was put on the bottle by JFW
Enterprises, Inc. (JFW utilizing a cappi ng machi ne purchased by it
fromAl coa, the machine’s manufacturer. The retailer fromwhomAl m
purchased the bottle had in turn purchased it from JFW Alm at
589-90. “Alcoa supplied a capping machine to JFW Al coa knew t hat
t hrough use its cappi ng machi ne woul d go out of adjustnent, thereby
causi ng m sapplied caps. And Al coa knew of the risk of personal
injury from bottle cap blow off. . . .7 Id. at 591. Al m sued
Al coa, JFW and the retailer, but the latter two settled. The jury
returned a general finding of negligence and proxinmte cause
agai nst Alcoa and JFW each. One allegation of negligence as
agai nst Alcoa “was that Alcoa's warning to JFW was i nadequate.”
|d. at 593. Al coa appeal ed the judgnent on the verdict against it,
and the court of appeals held for Alcoa, reasoning that the jury’'s
finding that JFWwas negligent was an inplied finding that Al coa
had adequately warned JFW 1d. at 592. On Alnmis appeal to the
Texas Suprene Court, that court disagreed because “the jury could
have determ ned t hat JFWwas negli gent wi thout believing that Al coa
adequately warned JFW of the hazards associated with bottle cap
bl ow off. There were, after all, other allegations of negligence
agai nst JFW” | d. The Suprene Court went on to review the
evi dence concer ni ng whet her Al coa adequately warned JFWand st at ed
“This evidence clearly constitutes sone evidence, certainly nore
than a scintilla, that Al coa i nhadequately warned JFW” 1d. at 594.
The Supreme Court also called attention to evidence that JFW “was

not famliar with the hazards associated with m sapplied caps.”
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| d. It remanded the case to the court of appeals “for it to

consider Alcoa' s factual insufficiency points regarding the
adequacy of its warning of the hazard of cap blowoff to JFW” |d.
at 595.

Whil e Alm contains sone broad dicta concerning when one in a
position anal ogous to Alcoa’s m ght be obligated to warn consuners
despite warning a party such as JFW its clear holding is that an
adequate warning to JFW would have protected Al coa. Qobvi ousl y
Alcoa did not—indeed could not have—warned Alm or other
consuners, and there is nothing to suggest the contrary (nor,
plainly, did JFW warn anyone). If failure to warn Alm (or
consuners generally) could al one have supported Alcoa’s liability,
there woul d have been no occasion to remand for a determ nation
concerni ng the adequacy of Alcoa’s warning to JFW Moreover, it is
clear that there was sufficient evidence that JFWwas not ot herw se
know edgeabl e of the rel evant hazards.

Almis thus distinguishable fromthe case at bar, in which a
supplier of raw material to a sophisticated and know edgeabl e
manuf acturer of diverse finished products which incorporate that
material is held liable for failure to warn users of one type of
such finished products of the dangers posed by the raw naterial’s
presence in the product. The general rule in this connection is
stated in Restatenent Third, Torts: Products Liability (1997) in
the comments to its section 5. Coment a to section 5 states in
rel evant part:

“Product conponents include rawmaterials, bul k products,
and ot her constituent products sold for integration into
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ot her products. Sonme conponents, such as raw materi al s,
val ves, or sw tches, have no functional capabilities
unl ess integrated i nto other products. O her conponents,
such as a truck chassis or a multi-functional machi ne,
function on their own but still may be utilized in a
variety of ways by assenbl ers of other products.

As a general rule, conponent sellers should not be
liable when the conponent itself is not defective as
defined in this Chapter.

The refusal to inpose liability on sellers of
nondef ective conponents is expressed in various ways,
such as the ‘raw material supplier defense’ or the *‘bul k
sal es/ sophi sti cated purchaser rule.” However expressed,
these formul ati ons recogni ze that conponent sellers who
do not participate in the integration of the conponent
into the design of the product should not be liable
nmerely because the integration of the conponent causes
the product to becone dangerously defective. Thi s
Section subjects conponent sellers to liability when the
conponents thenselves are defective or when conponent
provi ders substantially participateintheintegration of
conponents into the design of the other products.”

I[llustration 4 to section 5 gives an exanple which closely
parallels ACL’s situation

“4. ABC Foam Co. [here ACL] manufactures bul k foam
with many different uses. XYZ Co. [here Fibreboard]
pur chases bul k foamfromABC, then processes the foamand
i ncorporates the processed foam in the manufacture of
di sposabl e di shware. ABC becones aware that XYZ i s using
processed foam in the dishware. ABC and XYZ are both
aware that there is a potential danger that processed
foam may cause allergic skin reactions for sone users.
ABC is aware that XYZ is not warning consuners of this
potential problem ABC has no duty to warn XYZ or
ul ti mate consuners of the dangers attendant to use of the
processed foamfor di sposabl e di shware. The foamsold by
ABC is not defective in itself as defined in this
Chapter. A supplier of a conponent has no duty to warn
a know edgeabl e buyer of risks attendant to special
application of its products when integrated into
another’s product. ABCdid not participate in the design
of the disposable dishware manufactured by XYZ, and is
thus not subject to liability under Subsection (b).”
(Enphasi s added).

Comrent ¢ to section 5 focuses specifically on raw material s
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and includes the foll ow ng:

Illustration 5 to section 5 is also parallel

Vi z:

c. Raw Materials. Product conponents include raw
materials. See Comment a. Thus, when raw materials are
contam nat ed or ot herw se defective within the neani ng of
8§ 2(a), the seller of the raw materials is subject to
liability for harmcaused by such defects. Regarding the
seller’s exposure to liability for defective design, a
basic raw material such as sand, gravel, or kerosene
cannot be defectively designed. |nappropriate decisions
regardi ng the use of such materials are not attri butable
to the supplier of the raw materials but rather to the
fabricator that puts them to inproper use. The
manuf acturer of the integrated product has a significant
conpar ati ve advant age regardi ng sel ection of materials to

be used. Accordingly, rawmaterials sellers are not
subject to liability for harmcaused by defective design
of the end-product. The sane considerations apply to

failure-to-warn cl ai ns agai nst sellers of raw materi al s.
To inpose a duty to warn would require the seller to
devel op expertise regarding a nultitude of different end-
products and to investigate the actual use of raw
mat eri al s by manufacturers over whomt he supplier has no
control. Courts uniformy refuse to inpose such an
onerous duty to warn.” (Enphasis added).

“b. LM\ Sand Co. [here ACL] sells sand in bulk.
ABC Construction Co. [here Fi breboard] purchases sand to
use in mxing cenent. LMN is aware that the inproper
m xture of its sand wth other ingredients can cause
cenment to crack. ABC utilizes LMN's sand to form a
cenent supporting colum in a building. As a result of
i nproper m xture the cenent columm cracks and gi ves way
during a mld earthquake and causes injury to the
buil ding’s occupants. LMNis not liable to the injured
occupants. The sand sold by LMNis not itself defective
under 88 1-4. LMN has no duty to warn ABC about
i nproperly m xing sand for use in cenent. LM did not
participate in ABC s design of the cenent and is not
subject to liability for harm caused by the sand as
integrated into the cenent.”

to ACL’'s case here,

We observe that ACL’'s asbestos is clearly not defective for

t hese purposes. Under section 2 of the Restatenent Third,

product is defective if it contains a manufacturing defect
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desi gn defect or because of inadequate warnings or instructions.
A manufacturing defect exists “when the product departs fromits
intended design.” |d. 8 2(a). There is no evidence or finding
that this was the case with ACL’s raw asbestos, or that it was any
different fromany other chrysotile asbestos. Comment c to section
5, above quoted, nmkes it clear that neither design defect (“a
basic raw material . . . cannot be defectively designed’) nor
failure to warn or instruct (“Courts uniformy refuse to inpose
such an onerous duty to warn”) apply to ACL and its raw asbestos.

Comrent b, directed at product conponents, contains a caveat,
stating:

“Courts have not yet confronted the question of whether,

i n conbi nation, factors such as the conponent purchaser’s

lack of expertise and ignorance of the risks of

integrating the conponent into the purchaser’s product,

and the conponent supplier’s know edge of both the

relevant risks and the purchaser’s ignorance thereof,

giverise to a duty on the part of the conponent supplier

to warn of risks attending integration of the conponent

into the purchaser’s product.” (Enphasis added).
The hypothetical situation given in the above quotation from
Comrent b is in sone respects arguably parallel to Alm if Al coa
there were consi dered the conponent supplier and JFWthe conponent
purchaser, as Al coa was know edgeabl e of the risks and JFWwas not,
and Al coa knew or shoul d have known JFWwas not but failed to warn

JFW Here, however, there not only is no finding that ACL failed

to warn Fibreboard, but it is also clear that Fi breboard was not

2Comrent ¢, directed at raw materials, references this caveat,
stating: “For a consideration of whether special circunstances nay
give rise to a duty on the part of rawmaterial sellers to warn of
ri sks attending integration of rawmaterials wth other conponents,
see Comrent b.”
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ignorant of the risks and did not |ack expertise (and there is no
contrary finding). WMreover, Almis also distinguishable (and the
case against Alcoa there stronger than that agai nst nondefective
conponent suppliers) because Alcoa s capping nmachine and system
wer e defective and were so for the only purpose for which they were
i ntended or usable, nanely putting caps on bottles. By contrast,
here ACL’'s raw asbestos was not itself defective, and it could be
and was incorporated by Fibreboard into sone of its nondefective
finished products (as well being incorporated into Fibreboard
i nsul ation products).

W believe that the Texas Suprene Court would follow the
Restatenent Third, Torts: Products Liability 8 5in this respect.
Cf. Klemv. E. I. Dupont De Nenours Co., 19 F.3d 997 (5th Cr. 1994)
(Louisiana law). The Texas Suprene Court has |long | ooked to the
Restatenment of Torts as an influential guide in products liability
| aw, ® and has recently heavily relied on the refinenents in such
law reflected in Restatenent Third, Torts: Products Liability.
See Uniroyal Goodrich Tire Conpany v. Martinez, = S W2d _ , 41
Tex. Sup. C. J. 1047, 1998 W 352929 (Tex. 1998).

Applying section 5 of the Restatenent of Torts, Third:
Products Liability, as we believe the Texas Suprene Court woul d, we
hol d that no basis has been denonstrated to hold ACL liable. Its

raw ashestos, as sold to Fibreboard, was not adulterated or other

3See, e.g., MKisson v. Sales Affiliates, Inc., 416 S. W2d
787, 788-89 (Tex. 1967); Caterpillar, Inc. v. Shears, 911 S W2ad
379, 381-83 & nn.2 & 3 (Tex. 1995) (also citing tentative draft of
Restatenent Third, Torts); Firestone Steel Products Co. v. Baraj as,
927 S.W2d 608, 613, 616 (Tex. 1996).
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than normal chrysotile asbestos, and it was not itself defective in
t he sense of section 2 of the Restatenent Torts, Third; Fibreboard
was a sophisticated, expert, and know edgeabl e manufacturer who
produced diverse finished products into which it incorporated,
after refining it, the raw asbestos purchased from ACL (and from
ot her suppliers); not all of such finished products are shown to be
defective; there is no basis for finding, and no finding, that
Fi breboard either did not know exactly what it was getting fromACL
or that it was unaware of the asbestos-related risks presented by
its finished insulation products; ACL had no role in the design,
manuf acture, sale, or distribution of the insulation products at
issue here (or, apparently, any other Fibreboard-finished
products); ACL and Fi breboard were not affiliated; and, there is no
practical way ACL could have warned plaintiffs of the risks posed
by Fi breboard i nsul ati on products. These factors dictate a finding
of noliability on the part of ACL to plaintiffs.

Accordingly, the judgnent against ACL in the Atchison and
Nations cases is reversed and judgnent is here rendered that the
plaintiffs in those cases take nothing from ACL.

2. Fibreboard Settlenent

Because of our above holding, ACL's alternative contention
that any liability it mght have was di scharged by the Fi breboard
settl enment becones noot, and we pretermt consideration of it.

C. Cross-Appeal
The contentions raised in plaintiffs’ cross-appeal as to ACL

are all rendered noot by our above holding that ACL is in any event
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not |iable, and we accordingly pretermt consideration of them
L1,
CONCLUSI ON

I n conclusion, on Pittsburgh Corning s appeal we reverse the
judgnents in all the 143 phase Il cases and in all 5 extrapol ation
cases that are before us and such cases are remanded for further
proceedi ngs not inconsistent herewith. As to Pittsburgh Corning’' s
appeal of the judgnents against it in the nine phase | cases before
us, we reject all of its contentions on appeal except that relating
to the date on which prejudgnent interest conmences to accrue; as
to these sane nine cases, we reject plaintiffs’ cross-appeal
agai nst Pittsburgh Corning; and these nine cases, so far as they
concern Pittsburgh Corning, are remanded solely to anend the
judgnents therein against Pittsburgh Corning so as to reflect
prejudgnent interest calculated fromthe appropriate accrual date
as provided herein. Wth respect to ACL’s appeal of the judgnents
against it in the Nations and Atchison cases (two of the class
representati ve phase | cases), we reverse the judgnents agai nst ACL
and render judgnent in its favor; and we reject plaintiffs’ cross-

appeal as to ACL."™

W& accept all the Fed. R App. R 28(j) letters previously
submtted. W CRANT the follow ng notions: Pittsburgh Corning’ s
motion to file three volunes of supplenental transcript excerpts
related to clains of alleged trial bias, passion, and prejudice;
motion of ACL to file corrected brief; and Pittsburgh Corning’ s
nmotion to withdraw its notion to certify questions to the Suprene
Court of Texas. All other pending, undisposed of notions are
DENI ED
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REVERSED and REMANDED i n part; VACATED and REMANDED in part;
REVERSED and RENDERED in part.

ENDRECORD
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REYNALDO G. GARZA, Circuit Judge, specialy concurring:

| write separately to concur in the excellent opinion in this case, but also to add some of
my own comments and thoughts about these consolidated cases, which have burdened our judicial
system for so many years. In particular, | wish to express my concerns raised by Pittsburgh
Corning’s attack on Judge Parker’ singenious but, unfortunately, legally deficient trial plan. This
case isastriking example of the crisis presented by the state of asbestos litigation in our judicial
system; therefore, | am also writing separately to further urge upon Congress the wisdom and
necessity of alegidative solution.

Texas law simply provides no way around Pittsburgh Corning’ sright to ajury trial asto
causation or the requirement that causation and damages be determined as to individuals and not
groups. Seelnre Fibreboard Corp., 893 F.2d 706, 711 (5th Cir. 1990) (stating that policy
choices of State of Texasin defining “the duty owed by manufacturers and suppliers of products
to consumers. . . are reflected in the requirement that a plaintiff prove both causation and
damage. . .. These elements focus upon individuals, not groups.”). If Judge Parker had
conducted phase |1 according to his plan, however, rather than replacing phase 11 with the phase
Il stipulation, the only issue before us today would be the propriety of the phase |11 damages
determinations. Of course, the majority opinion correctly explains that these damages
determinations were fatally deficient under Texas law and the Seventh Amendment as to the more
than 2,000 “extrapolation” cases; however, these “ extrapolated” damages determinations are
valuable in and of themselves as indications of an appropriate settlement range for each of the five
disease categoriesinvolved.

It is clear that the enigma of asbestos litigation is not readily susceptible to resolution
under the standards and practices representative of traditional tort litigation. See Jenkinsv.
Raymark Industries, 782 F.2d 468, 470 (5th Cir. 1986) (“Courts, including those in our own
circuit, have been ill-equipped to handle this ‘avalanche of litigation.” . . . Our numerous opinions

in asbestos-related cases have repeatedly recognized the dilemma confronting our trial courts, and
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expressed concern about the mounting backlog of cases and inevitable, lengthy trial delays.”); see
also Lester Brickman, The Asbestos Litigation Crisis. Is There a Need for an Administrative
Alternative?, 13 CARDOzO L. REv. 1819, 1841 (1992) (arguing that “ Appellate opinions arguably
applying a ‘there islaw and there is asbestos law’ doctrine can be found.”). In 1991, the Judicia
Conference Ad Hoc Committee on Asbestos Litigation (the “Ad Hoc Committee”), whose
members were appointed by Chief Justice Rehnquist, issued a report noting that:

What has been afrustrating problem is becoming a disaster of magjor proportions to both

the victims and the producers of asbestos products, which the courts are ill-equipped to
meet effectively.

* * *

The most objectionable aspects of asbestos litigation can be briefly summarized: dockets
in both federal and state courts continue to grow; long delays are routine; trials are too
long; the sameissues are litigated over and over; transaction costs exceed the victims
recovery by nearly two to one; exhaustion of assets threatens and distorts the process;
and future claimants may lose atogether.
REPORT OF THE JUDICIAL CONFERENCE AD HOC COMMITTEE ON ASBESTOS LITIGATION 2-
3 (Mar. 1991) [hereinafter AD Hoc CoMMITTEE REPORT]. The history of this case, up to and
including our resolution of this appea (which is dictated by binding authority) is a perfect
illustration of the incompatibility of asbestos litigation and traditional tort litigation procedures.
This case also illustrates the need for a legidative response to the asbestos litigation crisis.
Asthe mgjority opinion in this case notes, there is adire need for legidative intervention in the
arena of the asbestos litigation crisis. Inits report, the Ad Hoc Committee argued that effective
reform of the asbestos litigation crisis requires federal legidation creating a national asbestos
dispute-resolution scheme. Ab Hoc CoMMITTEE REPORT 3, 27-35. The Judicial Conference of
the Untied States adopted the Ad Hoc Committee’ s recommendations, and urged Congress to
“consider anationa legidative scheme to come to grips with the impending disaster relating to
resolution of asbestos personnel injury disputes, with the objectives of achieving timely,

appropriate compensation of present and future asbestos victims and of maximizing the prospects

for the economic survival and viability of defendants.” REPORT OF THE PROCEEDINGS OF THE
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JuDICIAL CONFERENCE OF THE UNITED STATES 33 (Mar. 12, 1991). More recently, the Supreme
Court discussed the Ad Hoc Committee’s report and the Judicial Conference’ s recommendations
to Congress, noting that “[t]o this date [June 25, 1997], no congressional response has emerged.”
Amchem Products, Inc. v. Windsor, 117 S. Ct. 2231, 2237-38 (1997).

As the mgjority opinion convincingly establishes, the trial plan which the district court
implemented below was legally deficient. Asto the 160 phase Il “sample” plaintiffs, who tried
thelr cases to ajury regarding damages, the trial plan was inconsistent with the requirement of
Texas law that determinations of causation be made as to “individuals, not groups.” See
Fibreboard, 893 F.2d at 711. The stipulation that replaced phase Il established only that “some’
individuals working in each of the listed crafts during each of the relevant time periods at each of
the 22 work sites were “ exposed to asbestos [with] sufficient length and intensity to cause
pulmonary asbestosis of varying degrees,” and that a Pittsburgh Corning asbestos product was
present at those sites during two of the relevant time periods. As such, the stipulation was not
sufficiently individualized, as it would have been if Pittsburgh Corning had stipulated that “all” of
the plaintiffs were so exposed.

Asto the “extrapolation” plaintiffs, the same rationale applies with respect to the issue of
causation. Additionally, however, the extrapolation cases were deficient with regard to the
determination of actual damages. In contrast to the “sample”’ phase |11 cases, no jury ever
considered the “extrapolation” cases, and neither the court nor a jury made any individualized
determinations of actual damages, as required by Texas law. See Fibreboard, 893 F.2d at 711. It
isfor these reasons that we are reversing the judgments in the phase 111 “sample’ cases and the
“extrapolation” cases.

It appears, however, that Judge Parker’s phase |1 plan would have been sufficient if he had
implemented the plan rather than disposing of it with the phase Il stipulation. Under the plan,
phase || would have addressed exposure on a craft and work site basis during the relevant time

periods. A jury would have made exposure findings regarding specific work sites, crafts, and time
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periods. Thejury would have heard evidence regarding the presence of the defendants asbestos
products and asbestos dust at each work site. The jury would also have heard evidence about the
nature of the different crafts at each work site and the relationship of those crafts to asbestos.
Additionally, the jury would have heard evidence regarding working conditions at each work site
and the relationship of those conditions to the defendants’ products.

The presentation of such evidence would clearly be sufficient for a reasonable jury to
conclude that the presence of the defendants’ products caused injuries to individuals working in
certain crafts at certain work sites during certain time periods, and how long of atime period
would be sufficient to support such causation. The jury would have also heard evidence regarding
the presence of the defendants' products at the relevant work sites during the relevant time
periods. Based on that evidence, the jury would have apportioned responsibility among the
settling and non-settling defendants. The court would then make a determination of which
plaintiffs worked for sufficient periods of time at each work site and which plaintiffs were
members of each craft at those work sites.

The evidence, if presented as the plan anticipated, would satisfy the plaintiffs burden of
proof, and would support a reasonable jury’s determination of causation specific to craft, work
site, and relevant time period. Such evidence would also support a determination of the length of
time on the job required to support causation. As such, the court’s task of simply plugging each
plaintiff into a craft, work site, and time period would be a sufficiently individualized

determination of causation for the district court to grant judgment as to the causation issue.”

I f the defendants’ contested causation as to any particul ar
plaintiff (for exanple, if a particular plaintiff could have
sustained his or her injury, in whole or in part, as a result of
excessive snoking), they could file a notion opposing judgnent as
to that plaintiff wth supporting affidavits discussing the
specific evidence that should preclude judgnent as to that
plaintiff. Although this process could, potentially, still result
in the necessity of several plaintiff-specific determ nations, it
woul d at | east dispose of the causation issue as to many of the
plaintiffs. Alternatively, and perhaps preferably, if the

(continued...)
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The question of damages, however, is another story. The inescapable reality isthat Texas
law requires that determinations of damages be made as to individuals, not as to groups, and this
Court is powerless to alter that reality. As stated, the Ad Hoc Committee’ s report concluded that
the only real solution to the problems posed by the asbestos litigation crisis lies with Congress,
but the Ad Hoc Committee continued that “[a]t the same time, or failing congressional action, the
federal judiciary must itself act now to achieve the best performance possible from the system
under current law.” AD Hoc CoMMITTEE REPORT 4. Judge Parker made a valiant and admirable
effort to take such action. Unfortunately, however, this Court is without the power to sanction or
condone his approach.

Although resolution of these cases, under the current state of law, would require an
inordinate number of damages trials, the parties involved should not lightly cast aside the figures
that Judge Parker arrived at in phase 111 as representative of actual damages in each category of
disease. In arriving at these figures, Judge Parker tried 160 individual “sample” cases from each
of the five disease categories represented by the pool of plaintiffs. The two juriesthat tried those
160 cases determined only whether each particular “sample’ plaintiff suffered from an asbestos-
related disease or injury and, if so, the amount of damages incurred. Following the trials, Judge
Parker held a one day hearing after which he determined that the “sample” cases within each
disease category were reliably representative of the more than 2,000 r emai ni ng
“extrapolation” cases. Judge Parker then assigned each “ extrapolation” case to a disease category
and awarded actual damages equal to the average of the awards in the “sample’ casesinvolving
the same disease.

In sum, the judiciary’s utter inability to adequately address the seemingly insurmountable

(...continued)

defendants contend that a plaintiff’s injury was the result of
sonet hi ng other than the defendants’ products, they coul d address
that contention during the damages phase, at which tinme (as the
majority opinion in this case makes clear) a jury nust determ ne
each plaintiffs’ damages on an individualized basis.
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problems posed by asbestos litigation further underscores the need for legidative action.
Nevertheless, although the procedure outlined above does not satisfy the demands of Texas law
requiring individual determinations of damages, the parties should take notice of these figures as
representative of an appropriate settlement range within each disease category. Such noticeis
particularly advisable for Pittsburgh Corning, against whom the phase | jury awarded athree to
one punitive damages multiplier (i.e., $3.00 of punitive damages for every $1.00 of actual
damages).
| tend to agree with Judge Thomas F. Hogan’ s Separate Dissenting Statement to the Ad
Hoc Committee's report.” Judge Thomas acknowledged the “national crisis involving asbestos
litigation,” but expressed concern with the Ad Hoc Committee’ s recommendation that, if
Congress chose not to accept the Committee’ s recommendation of a national |egidlative scheme
to deal with asbestos claims, Congress should consider legidation to expressly authorize the
consolidation and collective trial of asbestos casesin order to expedite disposition of casesin
federal courts with heavy asbestos personal injury caseloads. AD HoC COMMITTEE REPORT 41-43
(Separate Dissenting Statement of Judge Thomas F. Hogan). Judge Hogan stated:
My concern is the underlying premise of the report regarding the use of class action
“collective’ trias (trials by aggregation of claims) of asbestos cases. It isanovel and
radical procedure that has never been accepted by an appellate court. It has been
challenged as being constitutionally suspect in denying defendants their due process and
jury tria rights asto individualized claimants, as well as conflicting with the court’s
obligationsto apply state law. . . .

This recommendation, aside from the constitutional question, as a practical matter
may well prove impossible to execute. See generally, the reference to the Cimino trial
(passim) [referring, ironically, to the present case]. Tria by aggregation of claims and
then the extrapolation of the damages by the court has been recognized by the Committee

itself as being “the most radical solution....” See Report a 21. As mentioned, it has
never been approved by any appellate court.

®The nmenbers of the Ad Hoc Committee were Judge Thomas M
Reavl ey (Chairnman), Judge David D. Dowd, Jr., Judge Thomas F. Hogan
(who filed a Separate Di ssenting Statenent), Judge John F. Nangl e,
Judge Robert M Parker (the sanme Judge Parker who tried the cases
before us on this appeal, except that he is now a Fifth Crcuit
Judge) and Judge Sam C. Pointer, Jr.
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Id. at 41.

Our decision in this case shows that Judge Hogan’ s prophecy rang true. Judge Hogan did
agree that “anational solution isthe only answer.” 1d. at 42. He continued, however, that
“[slince the aggregation or collective trial method is highly questionable, alogical and viable
solution would be the passage by Congress of an administrative claims procedure smilar to the
Black Lung legidation.” 1d. Judge Hogan concluded:

There aready exists amodel to follow in the Black Lung program. If thereisto be any

Conference action, it is hoped the Conference would suggest that Congress consider such

an approach.
ld. at 43.

| agree with Judge Hogan’s comments. Obvioudly, the type of consolidation attempted in
this caseis unworkable in practice. Fibreboard and the majority opinion in this case make that
much abundantly clear. As| have discussed, it is also gpparent that the federal judiciary has not
been able to formulate an appropriate response to the asbestos litigation crisis. In fact, this case
suggests that we may be without the power to do so.

As such, there must be some aternative solution. The power to devise such a solution lies
solely in the halls of Congress. Although | do not express any opinion on the strengths and
weaknesses of the Federal Black Lung Program as implemented, the underlying concept of setting
up an administrative claims procedure to handle a massive amount of claims for disabling
employment-related impairments makes sense in the context of dealing with claims for asbestos-
related injuries. Congress promulgated the Black Lung Program to rectify the historical lack of
adequate state compensatory schemes for miners suffering from pneumoconiosis. 30 U.S.C. 8§
901 (1998). Similarly, ashestos-related injuries have presented the courts with an unmanageable
gituation, which has resulted in an inadequate method of compensation for such injuries, both
from the plaintiffs and defendants’ point of view. Assuch, | join Judge Hogan in urging
Congress to formulate an administrative claim procedure for dealing with claims for asbestos-

related injuries modeled on the Black Lung legidation.
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In conclusion, | agree with the rationale and the result which the majority opinion has
reached. Our hands are tied by the United States Constitution. We must respect Texas law and
the Seventh Amendment. Asthe Ad Hoc Committee noted:

The pictureis not a pretty one. Decisions concerning thousands of deaths, millions of

injuries, and billions of dollars are entangled in alitigation system whose strengths have

increasingly been overshadowed by its weaknesses.
AD Hoc CoMMITTEE REPORT 2 (quoting statements of the Institute for Civil Justice of the Rand
Corporation). This statement still holds true; however, the picture is much worse today. |
implore Congress to heed the plight of the judiciary and the thousands of individuals and
corporations involved. Congress alone has the power to devise a system to even attempt to
aleviate these most pressing of concerns. Congress utilized this power in response to the plight

of the coa miners. Simply stated, it is Congress' duty and responsibility to do the samein

response to the asbestos litigation crisis.
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