IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2600

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

G LBERT MARTI NEZ MJUSQUI Z and
ROBERT MARTI NEZ GATEWOOD,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

(February 10, 1995)

Before POLITZ, Chief Judge, and H G3 NBOTHAM and DeMOSS, Circuit
Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

Robert Martinez Gatewood and G |l bert Martinez Misqui z appeal
their crimnal convictions on cocaine charges, urging that their
conduct was m sread--they were not dealing but trying to collect
DEA reward noney by turning in drug dealers. The nmain issue nowis
whet her the trial court should have allowed the prosecutor to
cross-exam ne Miusqui z about why he failed to offer this explanation
and instead remained silent after he was arrested and before
receiving Mranda warnings. W hold that the questions were

perm ssible, reject other contentions, and affirm



| .

In the spring of 1990, Robert Gatewood, a police officer in
Houston, asked retired officer Janmes Mntero if he would Iike to
make noney by stealing from drug dealers. Gatewood told Mntero
that during a 1988 hom cide investigation of sone Col onbi ans, he
and another officer had found and shared between $200,000 and
$300, 000. Montero replied that he wanted no part in such a schene.

The Houston Police Departnent suspended Gatewood i n Novenber
1990. Begi nning in January 1991, Gatewood repeatedly asked his
friend, Ana Maria Jaramllo, to find out from her inprisoned son
t he nanmes of Col onbian drug dealers. Gatewood expl ained that he
and his confederates could steal drugs and noney by posing as
police officers, and that the Col onbi ans woul d be unable to report
their losses to the police.

Under cover DEA agents Frank "M ke" MDaniel and Jerry Garner
arranged a neeting for Septenber 25, 1991, at which a man naned
Carlos was to deliver 100 kilogranms of cocaine to a man naned
Pacho. Carlos was a confidential DEA informant. Mario Jaramllo
was to supply the cocaine to Carlos, and Ana Maria acted as Mario's
agent . McDani el and Garner told Carlos and Ana Maria about the
nmeeting, and Ana Maria told Gatewood and Mario. Ana Maria did not
know where the neeting would be, so she told Gatewood to follow
Carlos to the neeting.

On Septenber 25, Carlos and Pacho net at a TA Friday's
restaurant in Houston. Narcotics task force agents were stationed

out si de. Surveillance agents saw Gatewood follow Carlos to the



restaurant and wait outside in his Pontiac G and Am whil e wat chi ng
the restaurant. Gatewood spoke on a cellular phone for a while.

Steve Garza, a fornmer Houston police officer, pulled up in a
Chevrolet Caprice next to the Grand Am and spoke with Gatewood

Then G | bert Miusquiz, Gatewood' s cousin, wal ked up to the Grand Am
and spoke with Garza and Gatewood. The three nen drove around the
restaurant for a while and watched it, followi ng Pacho when he
drove off in his Mazda.

Later that sane day, McDani el and Garner went to a Holiday Inn
to arrange for the drug delivery. They spotted Garza's Chevrol et
Caprice at the parking lot and so called off the delivery.
McDaniel told Ana Maria that he had spotted the Caprice at the
Hol i day |nn, whereupon Ana Maria called Gatewood to relay this
information. The Caprice then left the |ot.

On Cctober 7, MDaniel and Garner introduced Ana Maria to
under cover agent Robert Boudreau, who arranged to deliver cocaine
to her the next day. On Cctober 8, Ana Maria and anot her man net
Boudreau, and they were arrested. Ana Maria agreed to cooperate
with the authorities. On October 9, Ana Maria called Gatewdod and
told hi mthat sone Col onbi ans had bought 114 kil ograns of cocai ne.
She said that they had stashed it in their Chevrol et Suburban truck
W th Mssissippi plates in the parking | ot of the Adam s Mark Hot el
i n Houst on. Garza and Miusqui z soon drove up to the Adamis Mark
Hotel in Garza's Caprice, and Gatewood drove up in his Gand Am
Gatewood called Ana Maria from his cellular phone several tines,

telling her: "We're going to go after it." An undercover agent



|l eft the hotel, put a suitcase in the Suburban's trunk, drove to a
near by shopping mall, put the keys inside the truck's gas cap, and
entered a nearby restaurant. Garza, Miusqui z, and Gat ewood f ol | owed
the Suburban to the mall and watched it. Gat ewood repeatedly
t el ephoned Ana Maria, and she told himthat the keys had been | eft
in the ashtray in the past. Misquiz got into Gatewood's Gand Am
Gat ewood and Musqui z pul | ed up al ongsi de t he Suburban. Misqui z was
wearing a police raid jacket and bl ack | eather gl oves and carrying
a security guard's badge, even though it was a hot day and Miusqui z
had never been a police officer or security guard. After al nost
two hours of surveillance, Misquiz got out of the Grand Am and
wal ked around the Suburban, checking the tops of the tires and
pulling on door handles. Agents then arrested Gatewood and
Musqui z. Garza fled but turned hinself in one week later.
Oficers found a | oaded revol ver under Gatewood's driver's seat.
A federal jury convicted Garza, Gatewod, and Misquiz of
conspiracy to possess cocaine wwth intent to distribute. Gatewood
was al so convicted of using a communi cation facility in the course
of commtting a drug trafficking offense. Al three defendants
argued unsuccessfully that they were just trying to collect DEA
reward noney by turning in narcotics dealers. Gatewod and Misqui z

now appeal .

.
Defense counsel by a motion in limne asked the court to

instruct the prosecutor not to question Miusquiz about his silence



in the interval between arrest and M randa warnings. The tria
judge denied the notion. Misquiz testified on direct exam nation
that he was just trying to earn a reward for turning in drug
traffickers. The prosecutor cross-exam ned Miusqui z about his not
offering this explanati on when he was arrested.

Musquiz relies on United States v. Henderson, 565 F.2d 900

(5th Gr. 1978). Henderson turned on the balance to be struck
bet ween probative val ue and prejudi ce under the rul es of evidence.
Henderson, a prisoner, was silent when searched for marijuana
M randa warni ngs cane after the search. After Mranda warnings,
Hender son gave his expl anation, the sane expl anati on he offered at
trial. The court held it was reversible error to attack
Henderson's explanation by stressing in closing argunent his
silence when confronted by officials. [d. at 905-06. The panel
concluded that the coment was highly prejudicial and | acked
significant probative value, since Henderson's silence was
consistent with his explanation at trial. 1d. at 905. Concl udi ng
that on these facts the prejudi ce outwei ghed the m ninal probative

val ue, the panel reversed Henderson's conviction. |[d. at 905-06;

see also United States v. Inpson, 531 F.2d 274, 277-78 (5th Gr.
1976). Henderson and I npson, on which it relied, reflect hostility
toward prosecutorial use of a defendant's silence. That hostility
seens to have flourished against the backdrop of an expansive
vision of a defendant's rights under the Fifth Amendnent, although
the opinions do not offer that explanation. Watever the source,

it found expression both in their balancing of prejudice and



probative value and in the absence of deference given the tria
court's ruling. Laying aside the correctness of the appellate role
they inplicitly assune, these decisions yield no ruling or holding
binding on later panels of this court. Rat her, they are case
speci fic and fact bound. W would be consistent with Henderson and
| npson in our holding today even if the legal matrix in which the
bal ance is to be struck had not changed. It has.

The Suprenme Court and ot her courts of appeals do not, at | east
now, share the Henderson panel's unwillingness to give nuch, if
any, weight to the probative value of a defendant's silence.
| ndeed, Henderson and | npson refused to recognize the difference
between silence before a Mranda warning and silence after a
def endant has been told that he may remain silent and his silence
will not be used against him This worked an extension of
Mranda's bite by giving silence little, if any, probative val ue
and blurring the distinction between silence before and sil ence
after a Mranda warni ng.

Si nce Henderson, the Suprene Court, using the sane framework

of probative value and prejudice, has recognized that "[s]uch

[ post-arrest, pre-Mranda] silence is probative." Brecht v.
Abr ahanson, 113 S. . 1710, 1716 (1993). It has distinguished

post -war ni ng sil ence, holding that a M randa warni ng that a suspect
need not nmake a statenment makes the use of silence both unfair and
unrel i abl e because the warnings "induce[] silence by inplicitly
assuring the defendant that his silence [wll] not be used agai nst

him" Fletcher v. Wir, 455 U S. 603, 606 (1982) (per curiam




accord Anderson v. Charles, 447 U S. 404, 407-08 (1980). |Indeed,

the Court has found that pre-Mranda silence can be highly
probative precisely because it inplicates no such assurances.
Fl etcher, 455 U S. at 607; Brecht, 113 S. C. at 1716, see also
United States v. Butler, 924 F.2d 1124, 1129 (D.C. Cr.) (hol ding

post-arrest, pre-Mranda silence admssible in federal trial),

cert. denied, 502 U S 871 (1991); United States v. Rivera, 944

F.2d 1563, 1568 (11th G r. 1991) (sane, in case where w tness mde
coments in prosecution's case-in-chief).

We cannot agree then with Miusqui z's contention that Henderson
laid down a prophylactic ban on adm ssion of post-arrest, pre-
M randa silence or that its holding rested on federal supervisory
power. The reality is that Henderson's wei ghing cane at the high
mark of Mranda's reach, a reach | ater shortened by the devel opi ng
M randa doctri ne.

On these facts, a reasonable juror nmay have supposed that
Musqui z woul d have expl ai ned when confronted by the police if he
was in fact trying to assist the police in catching drug deal ers.
The district court acted well withinits discretionin allow ng the
cross-exam nation. Gven the deference due the trial court ruling,
we cannot conclude that the probative value of Misquiz's silence
was substantial |y outwei ghed by t he danger of unfair prejudice. W
find no error in the admssion of this evidence. In doing so we
announce no broad rul e of evidence. The adm ssion of evidence that

a defendant remai ned silent on arrest and before a M randa warni ng



turns on fact specific weighing by the trial judge. See Fed. R

Evid. 403.

L1,

Gat ewood argues that the district court should have excl uded
his 1990 statenents to Janmes Montero about a plan to steal npney
from drug dealers and his 1988 theft during a hom cide
i nvestigation. This evidence is relevant to Gatewood' s intent,
know edge, plan, and absence of m stake or accident. See Fed. R
Evid. 404(b). It negates his claimthat he was only trying to
catch drug dealers to earn reward noney. Gatewood argues that his
actions in 1988 and statenents in 1990 are too renpte to shed |ight
on his intent in 1991. We cannot say that these events are so
renote that the evidence | acks any probative val ue.

At Musqui z's request, the court gave a |limting instruction
that the proof of the 1988 theft was adm ssible only against
Gatewood and then only on the issue of intent. Musqui z ar gues,
however, that the instructions on conspiracy prejudi ced hi mbecause
they stated that conspiracy "is a kind of '"partnershipincrine' in
whi ch each nenber becones the agent of every other nenber." Thus,
he clains, the jury could have used the previous theft against
Musqui z by inputing Gatewood's intent to Musquiz. Misquiz noved
for severance, but the district court denied the notion.

Def endants who are i ndi cted toget her should generally be tried
together, particularly in conspiracy cases. "[A] district court

shoul d grant a severance under Rule 14 only if there is a serious



risk that a joint trial would conprom se a specific trial right of

one of the defendants . " Zafirov. United States, 113 S. Ct

933, 938 (1993). W review for abuse of discretion. Here, the
district court was well wthin its discretion in relying on
limting instructions. We presune that jurors follow the |aw
Evi dence of one defendant's past crines "does not ordinarily
justify severance," even though it is inadm ssible against a

codefendant. United States v. Rocha, 916 F.2d 219, 228 (5th Cr.

1990), cert. denied, 500 U S. 934 (1991). The prosecutor did not
try to ascribe Gatewood's theft to Misqui z. In light of the
explicit limting instruction, the claimed |ink between the
conspiracy instruction and the spillover guilt is too tenuous to
anpunt to a serious risk of prejudice. There was no abuse of

di scretion.

| V.

Gat ewood asks this court to reverse his convictions because
voir dire devel oped the fact that venirenenber nunber seven had
doubt s about her ability to be fair and inpartial. At the close of
voir dire, Gatewood's attorney said that he would challenge this
menber of the venire for cause, but then said: "Tell you what, we
will wthdraw the challenge on [nunber seven].” Gat ewood' s
attorney then nmade four other for-cause chall enges, and the judge
granted all four. Neither party chall enged nunber seven for cause

or perenptorily, and she becane the foreperson of the jury.



By withdrawi ng the chall enge, Gatewood wai ved his objection.
Wi ved errors are entirely unreviewable, unlike forfeited errors,

which are reviewable for plain error. United States v. Calverly,

37 F.3d 160, 162 (5th Gr. 1994) (en banc), petition for cert.

filed, -- US.L.W -- (US. January 18, 1995) (No. 94-7792). In
any event, the error was not plain because nunber seven clarified
her answers and expressed a willingness to follow the |[aw and

i nstructi ons.

V.

The district court denied access to FBlI records of rewards
paid informants during 1990 and 1991. Defendants urge that this
| ack of access frustrated their right to confront the w tnesses
agai nst them Gatewood argues that this refusal inpaired his
ability to cross-examne Ana Miria regarding her notives for
testifying. Misquiz argues that it inpeded his defense that his
intent in hel ping Gatewood was to earn a reward.

In the governnent's case-in-chief, DEA agent MDaniel
testified that the DEA often rewarded informants based on the
nunber of defendants, the quantity of drugs seized, and the quality
of the case. At the close of the governnent's case, Misquiz
subpoenaed the DEA records. The court quashed t he subpoena pendi ng
further consideration, persuaded that anounts paid in the past were
not rel evant but that DEA policy regardi ng paynent of rewards m ght
be rel evant. During Miusquiz's case, retired DEA agent Paul Herring

testified that an informant's tip that led to seizure of 114

10



kil ograns of cocaine would nmerit a reward of between $10, 000 and
$20, 000. Musquiz renewed his request for records, and the
governnent stated that it was willing to stipulate that rewards had
been paid. After reviewing the records in canera, the court denied
t he notion because the records were irrel evant and uncontradicted
testi nony had al ready established the size of DEA rewards. Because
the records woul d have been duplicative and at best tangentially
rel evant, the district court did not abuse its discretion.

Gat ewood argues that he needed the DEA reports to contradict
Ana Maria's testinony that she had never been a governnent
i nformant and to prove her ulterior financial notive for testifying
agai nst Gatewood. Before trial, however, the governnent gave the
def ense an i nformant paynent sheet show ng paynents it had made to
Ana Maria to rei nburse her expenses. MDaniel testified that the
DEA had not paid her a reward but had rei nbursed her expenses and
made nmont hly subsi stence paynents to her during the investigation.
He also testified that she had not been paid anything for this
case, because there had been no expenses, and that she was still on
t he DEA payroll. DEA agent Boudreau testified that the DEA had
paid Ana Mria $67,174.93 for assistance in investigating
Col onbi ans, of which $25,957.46 was subsi stence paynents and the
rest expense reinbursenents. Boudreau also testified that Ana
Maria had received no reward. The district court then denied the
request for the underlying docunents and reviewed the records in
canera, satisfying itself that the defense had not been deprived of

any significant informati on. The prosecutor tendered copies of the

11



DEA fornms to the defense, who used these fornms in cross-exam ning
Ana Maria. The defense attorneys questioned her at |ength about
DEA paynents, the terns of her plea agreenent, and her reasons for
cooperating with the governnent. In short, Gatewood had enough

information for cross-exam nati on.

VI .

Gatewood nmkes four challenges to the district court's
application of the Sentencing Guidelines. First, he contests the
application of a two-point sentenci ng enhancenent for use of a gun
during a drug offense under U.S.S. G 8§ 2D1.1(b)(1). He argues that
because the gun was found under the seat of his car, it was not
involved in this offense. Application Note 3 to that GCuideline
states: "The adjustnent should be applied if the weapon was
present, unless it is clearly inprobable that the weapon was
connected with the offense.” The district court's factual finding
that the weapon was connected with the offense was not clearly
erroneous.

Second, Gatewood argues that the district court should not
have enhanced his sentence by two |l evels for his | eadership role in
the crime under U S.S.G 8 3Bl1.1(c). But it was Gatewood' s idea to
steal from drug dealers. Gatewood asked Ana Maria to find
traffickers. Gatewood recruited Garza and Musqui z. Gatewood nmade
calls to Ana Maria on his cellular phone, finding out the mnutiae
about the Suburban and its drug contents. Gatewod told Garza and

Musquiz to cone to the Adamis Mark Hotel, and he directed the

12



surveill ance. Gatewood ordered Miusqui z to go exam ne t he Subur ban.
Even though the three nen planned to split the proceeds equally,
the finding of a | eadership role was not clearly erroneous.

Third, Gatewood cl ains that he deserved a downward departure
under U S.S.G 8§ 5K2.0 because the governnent mani pul ated drug
quantity, greatly overstating his crimnal involvenent. W find no
i nper m ssi bl e mani pul ati on. When told of the 114 kil ograns of
cocai ne, Gatewood rushed to the Adamis Mark Hotel to prepare to
steal it. He argues that he could not have transported or sold
t hat nmuch cocai ne, but he told Ana Maria that he knew sonmeone who
could sell the cocaine for himand coul d have used the Suburban to
transport the drugs.

Gatewood' s final conplaint about his sentence is that the
district court mstakenly thought it |acked the authority to depart

downwar d. The contention is not supported by the record.

VI,

Gatewood's last two argunents are that 1) the evidence was
insufficient to support his convictions for conspiracy to possess
cocaine with intent to distribute and use of a telephone to
facilitate a drug offense, and 2) the evidence was insufficient to
establish probable cause to arrest him requiring suppression of
his statenents and evidence seized fromhis car. Both argunents
attack Ana Maria's credibility and reassert the clai mthat Gat ewood

was only trying to earn reward noney. W find that the evidence of

13



the proposition to Mntero, the statenments to Ana Maria, the
careful and repeated maneuvers by Miusqui z, Garza, and Gat ewood, and
the many tel ephone calls to Ana Maria sunmed to probabl e cause and
evi dence sufficient to sustain the convictions.

AFFI RVED.

14



