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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Janes E. Stafford (Stafford) was convicted of, and sentenced
for, tax evasion. 26 U.S.C § 7201. He appeal ed. In United
States v. Stafford, 983 F.2d 25 (5th Gr. 1993), we affirnmed his
conviction but vacated a portion of his sentence concerning
conditions of probation. Upon remand for resentencing, the
district court nodified Stafford's sentence in accordance wth our
decision. At the sane tine, the court revoked his probation for
failure to file a 1991 incone tax return. Stafford nowbrings this

appeal, claimng that the district court lacked jurisdiction to



alter his sentence or revoke his probation because our nandate from
his first appeal had not issued at the tine of the district court's
order and judgnent. Al t hough we do not endorse the district
court's decision to act upon our judgnent before the nandate
i ssued, we conclude that no plain error occurred in Stafford's
resentencing or in the revocation of his probation.

Facts and Proceedi ngs Bel ow

Stafford was convicted of three counts of tax evasion for
failing to file inconme tax returns for the years 1985 to 1987. 1In
February 1992, he was sentenced to three years' probation.
Condi tions placed upon his probation required him to spend six
months in a halfway house and perform fifty hours of conmunity
servi ce. In addition, the district court ordered Stafford to
provide his probation officer access to any requested financia
information and to cooperate wth the Internal Revenue Service
(IRS) to resolve the issue of his tax liability.

Stafford appealed his conviction and sentence, chall enging,
inter alia, the conditions of his probation concerning provision of
financial information and cooperation with the IRS. |n an opinion
filed on January 26, 1993, we affirnmed his conviction but agreed
that the obligations to provide access to any financial information
and to cooperate with the IRS for wunspecified tax years were
"overly broad and harsh."” Stafford, 983 F.2d at 26. W vacated
his sentence and remanded for resentencing as to those portions of
hi s sent ence.

On Septenber 18, 1992, while Stafford' s appeal was pending,

his probation officer filed a notion in the district court for



revocation of Stafford's probation. The notion alleged that
Stafford had violated 26 U.S.C. § 7203 by failing to file his 1991
i ncone tax return and that he had failed to followthe instructions
of his probation officer regarding the necessity of filing his 1991
return. The district court set a hearing on this notion for
Cct ober 23, 1992; this hearing was conti nued upon Stafford's notion
until our Court could rule on his appeal.

After our opinion issued in January 1993, the district court
set a hearing for February 26, 1993, to consider the matters of
Stafford's sentence and the governnent's notion for revocation of
probation. Stafford' s attorney noved for a conti nuance to resolve
a conflict with his personal schedule. Stafford did not bring to
the district court's attention the lack of a mandate from our
Court, nor did he ask the court to continue the hearing until after
the issuance of our nandate. I nstead, he nerely asked for the
court to continue the hearing "until after February 26, 1993."!
The district court granted his notion and set the resentencing and
probation revocation hearing for March 19, 1993.

On March 19, the district court resentenced Stafford, in

accordance with our judgnent, to three years' probation, wth the

. At the resentencing hearing, counsel for Stafford stated
that the court had already noted "the fact that M. Stafford is
still in the appeal process.” This reference was to a comment

made at the beginning of the hearing in which the district court
cited our order remanding the case with instructions for
resentencing. The court announced its intention to inpose a
corrected sentence and to proceed with the revocation notion.
When asked if that was acceptable, counsel for Stafford assented.
At no point during the hearing did Stafford raise any issue
concerning the propriety of the district court's entertaining and
acting upon his resentencing or the notion for revocation of

pr obati on.



anended condition that his cooperation with the IRSwas limted to
tax years 1985 to 1987, and the years covered by his probation, and

would "not exceed that |evel of cooperation which could be
conpel l ed pursuant to federal civil discovery and trial rules.™
Stafford, 983 F.2d at 29. At the sane hearing, the district court
revoked Stafford's probation. In its judgnent and order issued
March 25, the district court expressly found that he had viol ated
federal law by failing to file his 1991 incone tax return. The
court inposed a one-year termof inprisonnment to be foll owed by two
years of supervised rel ease.

OmMmng to Stafford's two notions for extensions of tine in
which to file petitions for rehearing, the mandate resulting from
our judgnent of January 26, 1993, did not issue until My 10,
1993. 2

In June 1993, Stafford noved the district court to stay the
execution of his judgnent and conm tnent pending appeal of the
order of revocation to this Court. He argued that the district
court had inproperly revoked his probation for failure to pay his
1991 taxes because his tax liability for that year had not been
concl usively established. Again, although our nmandate had i ssued
by this tinme, Stafford did not raise the question of the district
court's jurisdiction in his notion. The district court denied the

stay; Stafford had viol ated federal | aw, and thereby the conditions

2 Stafford's petition for rehearing was finally filed on Apri
13, 1993. W denied the petition on April 29, and the mandate
i ssued May 10.



of his probation, by willfully failing to file a 1991 tax return.
3 In his second appeal, Stafford argues that the district court
| acked jurisdiction to resentence himand to revoke his probation
because our mandate did not issue until after the district court's
actions.*
Di scussi on

Stafford clains that the district court violated the rul e that
an appel late court retains jurisdiction over an appeal until it has
i ssued a mandate to inplenent its judgnent. United States v. Cook,
592 F.2d 877, 880 (5th Cir.), cert. denied, 99 S.Ct. 2847 (1979).
Therefore, reasoned the court in Cook, the district court did not
reacquire jurisdiction over the case until the issuance of the
mandate. Relying on this "transfer of jurisdiction" rule, Stafford
clains that the district court in the present case was W thout
jurisdiction to nodify his sentence or revoke his probation in
March 1993 because the mandate fromhis first appeal did not issue
(and jurisdiction was not returned to the district court) until My
10, 1993.

This rule is not inviolable, however. W have recogni zed t hat
the "'decision as to whether jurisdiction exists in a trial or
appel l ate court, or both, can be the product of reasoned choice.""

United States v. Dunbar, 611 F.2d 985, 987 (5th G r. 1980) (en

3 Stafford then sought a stay fromthis Court. This Court
deni ed the requested stay.

4 Al t hough Stafford includes issues related to his
resentencing in his argunents on appeal, in his notice of appeal

he chal |l enges only the order revoking his probation. Finding no
plain error in either case, we include both in our discussion.
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banc) (quoting United States v. Hitchnon, 587 F.2d 1357, 1362-63
(5th Gr. 1979) (panel opinion) (H gginbotham J., concurring)).
We have applied this concept of "dual jurisdiction" between the
appellate and district courts to allowa district court to correct
an illegal sentence pursuant to Federal Rule of Crimnal Procedure
35(a) after the filing of a notice of appeal.®> United States v.
Ortega, 859 F.2d 327, 334-35 (5th Cr. 1988), cert. denied, 109
S.Ct. 1157 (1989).

In Ortega, the defendant was convicted of firearns offenses
and sentenced to seven years' |inprisonnent. One week after his
notice of appeal was filed, the governnent filed a Rule 35(a)
notion to correct his sentence in the district court because the
sentence was below the statutory mninmum and therefore illegal
The district court granted the notion and i ncreased the defendant's
sentence to fifteen years in conpliance with the pertinent statute.
On appeal, Otega, like Stafford, objected to the increase in his
sentence on the ground that the district court |acked jurisdiction
to nodify his sentence because of the pendi ng appeal.

Rel ying on our earlier opinionin United States v. Dunbar, 611
F.2d at 987-989, we held that the district court had jurisdiction

to correct Otega's sentence. In Dunbar, the district court

5 See also United States v. Dunbar, 611 F.2d at 989 (hol di ng

t hat pendi ng appeal of a denial of a frivolous doubl e jeopardy
nmotion did not preclude concurrent trial in district court). In
Dunbar, we observed that "dual jurisdiction" is not a new
concept; it has been applied to allow a district court "to nodify
or grant an injunction pending appeal, to act with regard to
appeal and supersedeas bonds, and to aid execution of a judgnent
t hat has not been superseded.” Id. (citing 9 J. MoRE, MXRE S
FEDERAL PRACTICE 8§ 203. 11 at 734-36 (2d ed. 1975)).
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denied, on the first day of his trial, the defendant's noti on based
on double jeopardy grounds. Notw t hstanding the defendant's
i mredi ate appeal of that ruling, the court proceeded with the
trial, and the jury returned a verdict of guilty. W weighed the
risk that the defendant's constitutional rights m ght be invaded
against the need for the district court to prevent intentiona
dilatory tactics. Dunbar, 611 F.2d at 988. Upon the facts of that
case, we concluded that the district court had jurisdiction to
proceed with Dunbar's trial even as his doubl e jeopardy appeal was
pending.® 1d. The circunstances of Ortega presented | ess severe
i nplications: postponenent of a Rule 35(a) notion woul d cause | ess

disruption than last-mnute delay of a trial, and no
constitutional right of the defendant would be infringed by
correcting a sentence that would later be vacated if the
def endant's appeal of the conviction [were] successful." Otega,
859 F.2d at 335 (footnote omtted).

Stafford's circunstances are akin to those in Ortega, and the
sane reasoni ng applies. Although, unlike the court in Otega, the
district court was not faced with a statutorily conpelled result,
it was not w thout guidance in resentencing Stafford and revoking
his probation. The court had the benefit of our decision in
Stafford's original appeal and resentenced himin full conformty

wth that decision. The district court risked our nodifying our

opi ni on on rehearing, but significantly, as it turns out, this did

6 It was obvious to the courts considering the issue that this
nmotion was "'both frivolous and dilatory.'" Dunbar, 611 F.2d at
987 (quoting United States v. Dunbar, 591 F.2d 1190, 1193 (5th
Cr. 1979) (panel opinion)).



not cone to pass. Furthernore, the court revoked Stafford's
probati on upon the valid grounds, supported by the evidence, that
he had violated federal |law and had failed to follow his probation
officer's proper instructions. The district court's actions did
not interfere with proceedings in our Court, nor did they inplicate
Stafford's constitutional rights. We conclude that the present
case falls within the narrow confines of the "dual jurisdiction”
theory of Ortega, and that under the particular circunstances here
the district court had jurisdiction to nodify Stafford' s sentence
and revoke his probation.

We do not say that the district court should not have waited
for our mandate or commtted no error by failing to do so; we say
only that the court was not wholly lacking in jurisdiction to act,
soits actions were not void. Cf. Sierra Club v. Yeutter, 926 F. 2d
429, 435-437 (5th Cr. 1991) (statutory provision for notice prior
to suit, though mandatory, is not jurisdictional in strict sense of
the term.

The district court should have awaited our nmandate; its
failure to do so, although not a strictly jurisdictional defect,
was error. But Stafford raised no question in this respect bel ow,
and we are hence limted to review for plain error. |In order to
gain relief under this standard, Stafford nust show that (1) the
district court deviated froma legal rule, (2) the error was clear
or obvious, and (3) the error affected substantial rights and
i nfluenced the district court proceedings. United States v. d ano,
113 S. . 1770, 1777-78 (1993). This Court "should correct a plain

forfeited error affecting substantial rights if the error



"seriously affect[s] the fairness, integrity or public reputation
of judicial proceedings.'" 1d. at 1779 (quoting United States v.
At kinson, 56 S.Ct. 391, 392 (1936)). Under the circunstances here,
Stafford' s appeal does not neet the test for plain error.

Stafford did not challenge the propriety of the district
court's taking action on these matters and, in fact, appears to
have acquiesced to it. 1In his second notion for a continuance of
the probation revocation hearing, Stafford asked the court to
continue the hearing "until after February 26, 1993," in order to
resolve a conflict in his attorney's personal schedule. Stafford
did not at any tine ask the district court to stay the hearing
until after the mandate issued. At the resentencing hearing, the
district court announced its intention to i npose a new sentence and
to consider the notion for revocation of probation; counsel for
Stafford agreed to this order of proceeding and did not chall enge
the district court's authority to conduct the hearing.

Furthernore, any error in conducting the resentencing hearing
was not obvious. The rules governing appellate procedure provide
that the mandate of our Court

"shal |l issue 21 days after the entry of judgnent unless

the time is shortened or enlarged by order. . . . The

timely filing of a petition for rehearing will stay the

mandate wuntil disposition of the petition unless

ot herwi se ordered by the court. If the petition is

deni ed, the mandate shall issue 7 days after entry of the

order denying the petition unless the tinme is shortened

or enlarged by order." FeED. R Aprp. P. 41(a).
No entry in the district court's docket sheet at the tine of the

resentencing reveal ed that Stafford had requested, and was grant ed,

an enlargenent of tinme inwhichtofile a petition for rehearing in



our Court, or that, in fact, our mandate had not yet issued. The
district court could easily have assuned that the nmandate had
i ssued per Rule 41(a) on the twenty-first day after the entry of
j udgnent on January 26, 1993.

Finally, any alleged error did not affect Stafford's
substantial rights. The district court's nodifications of his
sentence were in conformty with our earlier decision, and the
revocation of his probation was well-founded. A "ritualistic"
application of the transfer of jurisdiction rule of United States
v. Cook would nerely result in a reversal and remand to the
district court to do what it has al ready done. See Otega, 859
F.2d at 334 n. 12 (citing criticismof the transfer of jurisdiction
rule as applied in United States v. H tchnmon, 587 F.2d 1357 (5th
Cr. 1979), rev'd en banc, 602 F.2d 689 (5th Cr. 1979), in 9 J.
MooRE & B. WARD, MOORE' S FEDERAL PrRACTICE f 203.11 at 3-5-54)).

There was no plain error.

Concl usi on

For the reasons stated above, the district court's order
revoki ng Stafford's probation and resent enci ng hi maccordi ng to our
prior opinion is

AFF| RMED.

10



