UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-1478

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
COLUMBUS G DDI NGS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Cct ober 28, 1994)
Before POLI TZ, Chief Judge, GOLDBERG and DUHE, Circuit Judges.
DUHE, Circuit Judge:

Appel I ant, Col unbus G ddi ngs, appeals the district court's
sentence inposed upon revocation of supervised release. Finding
Appellant's sentence neither inposed in violation of |aw nor
pl ai nl y unreasonable, we affirm

| . BACKGROUND

In 1991, Appellant plead guilty to two counts, possession of
a firearmin violation of 18 U S. C 8§ 922(g)(1) and 18 U.S.C. 8§
924(a), and possession of heroin in violation of 21 US C 8§
844(a). Appel  ant was sentenced to serve concurrent terns of
i nprisonment of 18 and 12 nonths to be followed by 3 years of
supervi sed rel ease.

Approxi mately four nonths after Appellant began serving his

period of supervised release, the United States noved to revoke



Appel l ant's supervised release for violation of its conditions.
The notion charged Appellant with 1) possessing and using a
control | ed substance on three occasions, 2) failing to appear for
a randomurinalysis test and a counseling session, and 3) failing
to successfully conplete an in-patient drug treatnent program

Appel l ant adm tted the viol ati ons except the failure to appear
for counseling. The district court specifically found that
Appel l ant had possessed a controlled substance and therefore
concl uded that revocation of the Appellant's supervised rel ease was
mandatory under 18 U.S.C. 8 3583(g). The district court revoked
Appel  ant' s supervi sed rel ease.

After consideration of the policy statenents of Chapter 7 of
the Sentencing Cuidelines and the statutory mninmum the district
court sentenced Appellant to 24 nonths of inprisonnent. Appell ant
appeal s the sentence on two grounds. First, Appellant contends
that the policy statenents in Chapter 7 of the Sentencing
Guidelines are binding on the district court, and therefore that
the inposition of the 24 nonth sentence constituted an unjustified
upward departure. Next, Appellant asserts that the district court
i nproperly considered Appellant's need for drug rehabilitation in
arriving at the 24 nonth sentence.

Il. STANDARD OF REVI EW

"W will wuphold a sentence unless it 1) was inposed in
violation of law, 2) resulted froman incorrect application of the
gui del i nes, 3) was outside the guideline range and i s unreasonabl e,

or 4) was inposed for an offense for which there is no applicable



sentencing guideline and is plainly unreasonable.” United States

v. Headrick, 963 F.2d 777, 779 (5th Cr. 1992) (citing 18 U.S.C. §
3742(e)). Because there is no applicable guideline for sentencing
after revocation of supervised rel ease, we will uphold Appellant's
sentence unless it is in violation of Jlaw or is plainly
unreasonabl e. 1d.

[11. POLICY STATEMENTS
A. The District Court's Application

Appellant first contends that his sentence was inposed in
viol ation of | aw because the district court failed to sentence him
to atermof inprisonment within the applicable range set forth in
the "Revocation Table", US S. G § 7Bl.4, p.s. The "Revocation
Tabl e" recommends a sentence of five to eleven nonths based on
Appel l ant's grade of violation and crimnal history category.!?
However, because the court determ ned that Appellant possessed a
control | ed substance, the court was required, at m ninum to i npose
a sentence of one-third of the termof the supervised rel ease. See
18 U S.C. 8 3583(g). Section 3583(g) does not provide a maxi mum
sent ence.

Under the sentencing guidelines, if the mninmum term of
i nprisonment required by the statute exceeds the nmaxi num term of
i nprisonnment under 8§ 7Bl.4(a), then section 7B1.4(b)(2) provides
that the statutory mninumshall be substituted for the applicable

range. Accordingly, the sentence recommended by the policy

. The district court found that Appellant had conmtted a grade
Cviolation and had a crimnal history category of II1.
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statenent was one year. To determne the nmaxinmum sentence
permtted under 8§ 3583(g), the district court |ooked to 8§
3583(e)(3) and determ ned, by anal ogy, that the maxi num al | owabl e
sentence of inprisonnent was 24 nonths. The district court
concluded, therefore, that the applicable sentencing range was
between 12 and 24 nonths. Based on its evaluation of the factors
set out in 18 U . S.C. § 3553(a), the court sentenced Appellant to 24
nmont hs of i nprisonnent.

B. Analysis

In United States v. Headrick,? we held that when a court

sentences a defendant upon revocation of his supervised rel ease
under 8§ 3583(g), the policy statenents of Chapter 7 are advisory

only.® In United States v. Mathena,* we reaffirned the hol di ng of

Headri ck i n the context of sentencing upon revocati on of supervised
rel ease under 18 U. S.C. 8§ 3583(e)(3). I n Mat hena, we expl ai ned

that the Suprene Court's recent opinion in Stinson v. United

States,® did not affect our holding in Headrick.® Thus, the

2 963 F.2d 777 (5th Cr. 1992).

3 Id. at 782.

4 23 F.3d 87 (5th Cir. 1994).

5 113 S. C. 1913 (1993).

6 See United States v. Mathena, 23 F.3d at 93,

In Stinson, the Court drew an anal ogy between comentary that
interprets or explains a gquideline, and an agency's
interpretation of its own legislative rules. Because courts
usual Iy give controlling weight to an agency's interpretation
of its own legislative rules, the Court reasoned the sane
treatnent should be accorded comentary that explains or
interprets a guideline. The Court's rationale for its holding
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district court was not bound by the suggested sentencing range set
forth in the policy statenents of Chapter 7.
| V. DRUG REHABI LI TATI ON

Appel | ant next contends that even if the district court was
not bound by the Sentencing Quideline policy statenents, the term
of inprisonnment inposed was in error because the district judge
i nproperly considered Appellant's need for drug rehabilitation in
determ ni ng the sentence.’

A. Sent enci ng Fr anmewor k

(regarding conmmentary) and dictum (regarding policy
statenents) does not apply here because the statenents of
Chapter 7 do not interpret or explain a guideline. As we
stated in Headrick, the policy statenents of Chapter 7 "stand
alone, and in a state of nascency."

(citation omtted).
! At sentencing, the district judge stated,
[ C]onsidering the scope of the activity of the defendant
in violation of the terns of supervised release, the court

orders and adj udges the defendant be conmtted to the custody
of the Bureau of Prisons to serve a termof inprisonnent for

2 years.
And, by the way, | mght add that have taken into
account all of the provisions of Title 18, Sections

I

t
[3]1553(a) (1), (a)(2)(B), (a)(2)(C) (a)(2)(B), (a)(4) (a)(5)
and (a)(6) in arriving at the appropriate te t hose
factors have been taken into account.

One thing of particular significance to nme was the
(a)(2) (D) provision, that one of the factors the court is to
consider is the need for the sentence inposed to provide the
def endant wi th needed nedical care or other direct treatnent
in the nost effective manner.

And because of the defendant's problemw th drugs, | feel
li ke that two year sentence, not only would benefit society,
but would benefit the defendant in this particular case, in
that treatnent woul d be nore readily available with the 2-year
sent ence.



sets

For purposes of an initial sentencing, 18 U S.C. § 3553(a)?®

out the relevant factors to be used by the district court to

18 U.S.C. § 3553(a) provides,

The court shall inpose a sentence sufficient but not greater
than necessary, to conply with the purposes set forth in
paragraph (2) of this subsection. The court, in determ ning
the particul ar sentence to be inposed, shall consider--

(1) the nature and circunstances of the offense and the
hi story and characteristics of the defendant;

(2) the need for the sentence inposed--

(A) to reflect the seriousness of the offense, to
pronote respect for the law, and to provide just
puni shnment for the offense;

(B) to afford adequate deterrence to crimnal
conduct ;

(C) to protect the public from further crinmes of
t he defendant; and

(D) to provide the defendant wth needed
educati onal or vocational training, nedical care,
or other correctional treatnent in the nost
ef fecti ve manner;

(3) the kinds of sentences avail abl e;

(4) the kinds of sentence and the sentencing range
established for the applicable category of offense
commtted by the applicabl e category of defendant as set
forth in the guidelines that are i ssued by the Sent enci ng
Comm ssion pursuant to 28 U S.C. 994(a)(1l) and that are
in effect on the date the defendant is sentenced,

(5 any pertinent policy statenent issued by the
Sent enci ng Conm ssion pursuant to 28 U.S.C. § 994(a)(2)
that is in effect on the date the defendant is sentenced;

(6) the need to avoid unwarranted sentence disparities
anong defendants with sim |l ar records who have been found
guilty of simlar conduct; and

(7) the need to provide restitution to any victins of
t he of fense.



fashion a defendant's sentence. Al t hough the district judge is
required to review the 8§ 3553(a) factors in determning the
sentence, the court has limted discretion in the factors it can
use to determne whether to inpose a term of inprisonnent.
Typically, a person's need for rehabilitation cannot be used to
det erm ne whet her a sentence of inprisonnment is inposed.?®

In contrast, when initially determning the period of
supervi sed rel ease, the district court nust consider the 8§ 3553(a)
factors, therefore the defendant's need for rehabilitation is
necessarily taken into account.?! | f supervised release is
subsequent|ly revoked under 18 U.S.C. 8§ 3583(e), the statute also
requires that the 8 3553(a) factors be considered. However, when
revocation of supervised release is mandatory under 18 U S . C. 8§
3583(g), the statute does not require consideration of the 8§
3553(a) factors.

The issue before this court is whether a district court may
properly consi der a defendant's rehabilitative needs in determ ning
the length of a sentence of inprisonnent upon revocation of

supervi sed rel ease. The issue is one of first inpression for this

o Title 18, section 3582(a) provides,

The court, in determning whether to inpose a term of
i nprisonnment, and, if atermof inprisonnent is to be inposed,
in determning the length of the term shall consider the
factors set forth in section 3553(a) to the extent that they
are applicable, recognizing that inprisonnent is not an
appropriate neans of pronoting correction and rehabilitation.

10 Rehabilitation is one of the factors contained within 18
U.S.C. § 3553(a)(2)(D).

1 See 18 U.S.C. § 3582(c).



circuit. W do not, however, wite on an entirely blank slate.

The Second Circuit considered a simlar issue in United States v.

Anderson,!? and the mgjority concluded that an inquiry into the
defendant's rehabilitative needs was perm ssible.

In Anderson, the Second Circuit was faced with a district
court's revocation of supervised rel ease under 18 U.S. C. § 3583(e).
Under 8§ 3583(e), inprisonnent is one of several options that a
district judge may enploy to renmedy a violation of supervised
rel ease. The court affirnmed the district judge's revocation of
supervi sed release, and upheld the inposition of a 17 nonth
sentence!® based on the district judge's view that the defendant
requi red "intensive substance abuse and psychol ogical treatnent in
a structured environnent."'* The Anderson mmjority reasoned that
because the defendant's need for rehabilitation or nedical care
must be considered in fashioning the initial term of supervised

release, a fortiori these factors nmay also be considered in

fashi oning a sentence upon revocation of supervised rel ease.®

12 15 F.3d 278 (2nd Gir. 1994).

13 The rel evant Sentencing (Quidelines policy statenents
recomended a sentencing range of 6-12 nonths. |1d. at 279.
14 | d.

15 See United States v. Anderson, 15 F.3d at 282,

Far fromexplicitly contenplating the applicability of 18
U S C 8§ 35820 28 US.C §994, 18 U S.C. § 3583 appears to
contenplate that the limtations will not apply and that such
factors as the nedi cal and correctional needs of the defendant
may be considered by a district court. Upon revocation a
district court may "require the person to serve in prison al
or part of the term of supervised release without credit for
time previously served on postrel ease supervision.” Thus, the
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The issue before this Court arises in a context simlar to
that decided by the Second GCrcuit, but with an inportant
di stinction. Wiile the Second Circuit was presented wth a
perm ssive revocation under 18 U S. C 8§ 3583(e), this Court is
faced wwth a mandatory revocation under 18 U. S.C. 8§ 3583(g). 1In
the present situation, the district court did not determ ne whet her
revocation and i nprisonnent were warranted))the decision to revoke
Appellant's supervised release and to inpose a period of
i nprisonment was dictated by statute. Therefore, we need only
deci de whether the district court properly considered Appellant's
rehabilitative needs in arriving at the length of sentence. W
need not, and do not decide whether a district court may properly
consi der a defendant's rehabilitative needs i n decidi ng whet her, as
an initial matter, inprisonnent is warranted.

B. Analysis

As expl ai ned above, the Sentencing Guidelines do not provide

statute contenplates that a district court nmay require a
person to serve tine in prison equal to the length of the term

of supervised release. In determning the |length of a period
of supervised release, it will be recalled, a district court
may consider such factors and the nedical and correctiona
needs of the offender. Because those factors nay be

considered in determ ning the | ength of a period of supervised
rel ease and because a district court nay require a person to
serve in prison the period of supervised rel ease, the statute
contenpl ates that the nedical and correctional needs of the
of fender wll bear on the length of tine an offender serves in
prison following revocation of supervised release. e
conclude, therefore, that a court may consi der an offender's
medi cal and correctional needs when requiring that offender to
serve tinme in prison upon the revocation of supervised
rel ease.

(citations omtted).



a binding sentencing range applicable to the revocation of
supervi sed rel ease. Therefore, the sentencing range is determ ned
by statute. Title 18, Section 3582(g) of the United States Code
provi des a m ni num sentence of 12 nonths))one-third of the initial
period of supervised rel ease))for the instant revocation. Assum ng
w thout deciding that the district court correctly adopted a
maxi mum sentence of 24 nonths from 18 U S.C. 8 3582(e)(3), the
district court was faced with a sentencing range of 12 to 24
nont hs.

This court has previously held that rehabilitative factors may
be considered by a district court when determning where to
sentence within a particul ar guideline range.

[ T]he Sentencing Guidelines reject the rehabilitation

nodel as a valid penol ogi cal paradigm The Cuidelines

recogni ze that the principal purpose of sentencing is

puni shnment, creating sentencing ranges to effect this

pur pose. Even so, the @iidelines do not preclude

consideration of a defendant's rehabilitative potenti al
as a mtigating factor within an applicable range of

puni shnment. | ndeed, the Sentencing Cuidelines expressly
permt the district court to consider all relevant and
perm ssible character traits of the defendant in

assessing a sentence within a particul ar range.

United States v. Lara-Velasquez, 919 F.2d 946, 956 (5th Gr.

1990) (enphasis in original); see also United States v. Duran,

F.3d , 1994 W. 544086 (9th Cir. 1994).%® The | egislative history

16 The Ninth Crcuit stated therein,

Section 3582 di stingui shes between the determ nations of
whet her to inpose a term of inprisonnent and of the actua
Il ength of the inprisonnent. It adnonishes the court to
recogni ze that inprisonnent is not an appropriate neans of
pronoting correction and rehabilitation. Once inprisonnent is
chosen as a punishnent, however § 3582 does not prohibit
consi deration of correction and rehabilitation in determ ning

10



of the Conprehensive Crine Control Act of 1984 al so i ndi cates that
t he prohi bition agai nst considering rehabilitative needs relates to

the decision of whether to inpose inprisonnment, not to the | ength

of the termof inprisonnent.?’

This rationale is especially conpelling in a revocation of
supervi sed rel ease context. Wen revoking supervised rel ease the
district judge i s not resentenci ng the defendant. The type and the

termof the sentence has already been determ ned by the sentencing

the length of inprisonnent. In fact, 8 3553(a) includes
"correctional treatnent” as a factor to be considered in
determ ni ng sentence | ength.

| f Congress had intended to prohibit sentencing judges
fromconsidering correction and rehabilitation in setting the
| ength of the sentence, it could have enacted a statute that
adnoni shed judges to recognize "that inprisonnent or the
length of inprisonnent is not an appropriate neans of
pronoting correction and rehabilitation.” It did not enact
such a statute in 18 U S.C. § 3582. W decline to extend the
prohibition in 8 3582 to sentence |ength determ nations.

United States v. Duran, 1994 WL at *3-*4 (citations omtted).

17 See S. Rep. No. 225, 98th Cong., 2d Sess. 119 (1983), reprinted
in 1984 U S.C C A N 3182, 3302,

Subsection (a) [18 U S.C. § 3582] specifies, in |light of
current know edge, that the judge should recognize, in
determ ning whether to inpose a term of inprisonnent, "that
inprisonment is not an appropriate neans of pronoting
correction and rehabilitation.”™ This caution concerning the
use of rehabilitation as a factor to be considered i n inposing
sentence is to discourage the enploynent of a term of
i nprisonnment on the sole ground that a prison has a program
that m ght be of benefit to the prisoner. This does not nean,
of course, that if a defendant is to be sentenced to
inprisonnment for other purposes, the availability of
rehabilitative prograns should not be an appropriate
consideration, for exanple, in recomending a particular
facility.

(enphasi s supplied).
11



j udge. The supervising district judge is bound by the sentence
previously inposed, and at revocation is nerely converting all or
a portion of the supervised release period into a term of
i npri sonnent . Gven the limted discretion available to the
supervising district judge, and the fact that the sentencing range
is fixed by statute, consideration of the § 3553(a) factors nmay be
appropriate to fashion a sentence conformng to the purpose and
intent of the original sentence, and that is within the boundaries
establ i shed by the sentencing judge.

C. Application

In the i nstant case, the district court was not faced with the
question of whether or not to sentence the Appellant to a term of
i nprisonnment. Once the district court determ ned that Appell ant
violated his supervised release by possession of a controlled
subst ance, revocation and inprisonnent were mandatory. 18 U S. C
8§ 3583(0). The sentencing district judge, and the relevant
statutes, established the sentencing range wthin which the
supervising district judge had to inpose sentence.

We now hold that the | anguage of 18 U S.C. § 3583(g), and the
purposes and intent behind the statute, is best served by
permtting a district judge to consider a defendant's need for
rehabilitation in arriving at a specific sentence of inprisonnent
upon revocation of supervised rel ease. While we do not decide
whet her rehabilitative needs can be used to determ ne whether to
i npose inprisonment as an initial matter, once inprisonnent is

mandated by 18 U S.C. 8§ 3583(g) rehabilitative needs may be

12



considered to determne the length of incarceration wthin the
sent enci ng range.
V. REASONABLENESS OF SENTENCE

We also reject Appellant's contention that a sentence of two
years inprisonnment was plainly unreasonable.'® The district court
was required to inpose a sentence of at |east twelve nonths
pursuant to 8 3583(g). Unlike the perm ssive revocation provision
of 8 3583(e)(3), the mandatory revocation provision of 8§ 3583((Q)
does not provide any maxi num sentence. Appellant woul d be subject
to a maxi mum sentence of 24 nonths under 8 3583(e)(3). It follows
t hat i nposing that sanme sentence under 8§ 3583(g) cannot be plainly

unr easonabl e. See United States v. Headrick, 963 F.2d at 782-83.

VI.  CONCLUSI ON
For the foregoing reasons, the sentence inposed by the

district court is AFFl RVED

18 Because the policy statenents of Chapter 7 are advisory only,
a sentence that diverges fromthemis not a departure such that a
district court has to provide notice or make specific findings
normal |y associ ated with departures under 8 3553(b). United States
v. Mathena, 23 F.3d at 93 n. 13.
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