UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-7400

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

ECCEHOMO VELGAR- VI VERQ,
JOSE ANTONI O TORRES- Tl RADO and
EULI CES RI VAS- CORDOVA,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Southern District of Texas

(Novenper 1/, 1993)

Bef ore JOHNSON, W ENER, and DeM3SS, Circuit Judges.
DeMOSS, Circuit Judge:

For the second time, Eccehono Vel gar-Vivero, Jose Antonio
Torres-Tirado, and Eulices Rivas-Cordova appeal their convictions
of conspiracy to possess with the intent to distribute cocaine,!?
aiding and abetting the inportation of cocaine,? aiding and

abetting the possession of cocaine on a vessel arriving in the

1 21 U.S.C. 8§88 841(a)(1), 841(b)(1)(A), 846, 952,
960(b) (1), and 963.

2 21 U.S.C. §8 952(a), 960(b)(1), and 18 U.S.C. § 2.



United States,® aiding and abetting possession with the intent to
di stribute cocaine,* and use of a firearmduring a drug-trafficking
crime.®> Inthe first appeal, we reversed their convictions because

of nonconpliance with the Speedy Trial Act. United States v.

Otega-Mena, 949 F.2d 156 (5th Cr. 1991). W now affirm the

convictions of Torres-Tirado, affirmthe convictions and sentence
of Rivas-Cordova, but reverse the convictions of Velgar-Vivero
because of insufficient evidence.
| . Facts and Procedural History
Custons officials received informati on that THE SPRI NG BRI DE

a cargo ship traveling fromthe Republic of Colonbia to Gal veston

Texas, was being used to transport cocaine into the United States.
As the vessel entered the Port of Galveston, U S. Custons frognen
entered the water and approached the rudder hold of the vessel. As
t hey neared, six nmen® bailed out of the hold and attenpted to fl ee.
Five were apprehended i nmedi ately, and the sixth, Vel gar-Vivero,

hi d under the dock and was caught three hours |ater.

3 21 U.S.C. 8§ 955, 960(b)(1), and 18 U.S.C. § 2.

4 21 U.S.C. §§ 841(a)(1), 841(b)(1)(A), and 18 U.S.C. § 2.

5 18 U.S.C. § 924(c)(1).

6 The six men were the three defendants plus Al berto
Ortega- Mena, Denio M guel Rengifo-Acosta, and a Col unbi an juvenile
who was | ater deported before indictnents were returned.
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The rudder hold of the vessel is accessible only from the
water and is approximately 6'x 6'x 10'. In the rudder hold, the
of ficers discovered 11 canvas bags containing approxinmtely 850
pounds of cocaine, all secured to the wall with an el aborate rope
web. They al so discovered personal effects in separate piles,
including food, bottled water, flashlights, and a burlap bag
containing five | oaded handguns. The agents also found five |ists,
each of which displayed several phone nunbers: (1) a list from
Torres-Tirado's wallet; (2) a list from Rengifo-Acosta's wallet;
(3) a list from Otega-Mena's wallet; (4) a list from Rivas-
Cordova's bag; and (5) a list from an unidentified wallet. The
agents found no wallet or identification for Velgar-Vivero or the
juvenile.” The list fromthe unidentified wallet duplicated phone
nunbers fromthe list found in Torres-Tirado's and Rengi f o- Acosta's
wal | ets. The agents ultimately used the phone nunbers from
Rengi fo- Acosta's and Otega-Mena's wallets to execute controlled
deliveries of the cocaine shipnent.?

When he was retrieved fromthe water, Rivas-Cordova had a sock
full of bullets in his shirt pocket. The agents placed the sock on
the dock but R vas-Cordova grabbed the sock and pitched it into

Gal vest on Bay. Later, inside the Custons office, Rivas-Cordova

! The three wallets and Rivas-Cordova's bag contained
Col unbi an identification cards linking themto the defendants.

8 The agents never executed controlled deliveries with the
remai ni ng nunbers because the successful interdiction had becone
| ocal |y newswort hy.



sonehow r egai ned possessi on of the Iist of phone nunbers in his bag
and ate it.

The five adult stowaways were indicted on five drug-rel ated
charges. On the eve of the first trial in October 1990, Otega-
Mena and Rengifo-Acosta pled guilty to four counts of the
indictnment. Velgar-Vivero, Torres-Tirado, and Ri vas-Cordova were
convicted of all five counts in the indictnent. W reversed in
February 1992 under the Speedy Trial Act. The defendants then were
re-indicted on the sane five counts, and trial began in Cctober
1992. Vel gar-Vivero, who was the only defendant to testify in the
second trial,® stated that he stowed away on the vessel to conme to
the United States to find work. He testified that he had been
wor ki ng as a | ongshoreman | oadi ng bananas on to THE SPRI NG BRI DE
when he decided to stow away. He clinbed into the dark rudder hold
and fell asleep. Wen he awke, the vessel was underway.

The defendants again were convicted on all five counts.
Vel gar-Vivero and Torres-Tirado were sentenced to concurrent
235-nonth sentences on the drug counts and a consecutive 60-nonth
sentence on the gun count. At sentencing, R vas-Cordova received
an increase in his offense |level for obstruction of justice. He
was sentenced to concurrent 292-nonth terns on the drug counts and
a consecutive 60-nonth sentence on the gun count. The defendants
tinely appealed, contesting the sufficiency of the evidence to

support their convictions. Ri vas- Cordova also contests the

9 None of the defendants testified at the first trial.
Further, the two stowaways who pled guilty did not testify at
either trial



assessnent at sentencing of the offense |level increase for
obstruction of justice.
1. Discussion
A. Standard of Review
Wien reviewng the sufficiency of the evidence, we nust
determ ne whether, viewng the evidence and the inferences
therefromin a light nost favorable to the jury's guilty verdicts,

a rational trier of fact could have found these defendants guilty

beyond a reasonabl e doubt. United States v. Rena, 981 F. 2d 765, 771
(5th Gr. 1993); United States v. Roberts, 913 F.2d 211, 217 (5th

Cr. 1990). Accordingly, we need not be persuaded that the
evi dence excl udes every reasonabl e hypot hesi s of i nnocence. United

States v. Brechtel, 997 F.2d 1108, 1116 (5th CGr. 1993). |Instead,

our function is to neasure whether any rational jury coul d concl ude
that the governnent proved beyond a reasonabl e doubt each el enent
of the offense. Rena, 981 F.2d at 770.
1. The Conspiracy Count

In a narcotics conspiracy, the governnent nmust prove beyond a
reasonabl e doubt that: (1) an agreenent existed between two or nore
persons to violate narcotics |laws; (2) each alleged conspirator
knew of the conspiracy and intended to join it; and (3) each

al | eged conspirator participated in the conspiracy. United States

V. Maseratti, 1 F.3d 330, 337 (5th Gr. 1993); United States v.

GQuerra-Marez, 928 F. 2d 665 (5th Cir. 1991). In neeting its burden,

the governnent is permtted to use direct or circunstantial

evi dence, or both, to prove conspiracy. Rena, 981 F.2d at 770.



The jury certainly may consider the defendant's presence at the
crime scene, along with other evidence, in finding a conspiracy,
but presence, by itself, is insufficient to prove conspiracy.

United States v. Chavez, 947 F.2d 742, 745 (5th Cr. 1987).

Granted, one's presence nmay trigger another's suspicions; but we
have stated on nunerous occasions that nere suspicion of
conspiratorial activity cannot support a guilty verdict. See

United States v. Sacerio, 952 F. 2d 860, 863 (5th Gr. 1992); United

States v. Jackson, 700 F.2d 181, 185 (5th Gr. 1983).

W find sufficient evidence to support the conspiracy
convi ctions of Torres-Tirado and Ri vas- Cordova.® A conspiratori al
relationship between Torres-Tirado and the other narcotics
conspirators coul d have been established fromboth his presence and
hi s possessi on of a phone |ist that included the sane nunber as the

list of another participant. Al though no nunber on Torres-Tirado's

10 In Ortega-Mena, the defendants' first appeal, we stated
in a footnote that our reversal of the district court did not
precl ude the governnent fromre-prosecuting the defendants because
doubl e j eopardy does not attach when a district court is reversed
for nonconpliance with the Speedy Trial Act. Otega-Mna, 949 F. 2d
at 160 n.4. Had we reversed for insufficient evidence, then double
j eopardy woul d have attached. See Burks v. United States, 437 U S
1, 15-17, 98 S. . 2141, 2149-50 (1978) (doubl e jeopardy does not
attach when a conviction is reversed unless the reversal is based
on insufficient evidence); United States v. M ze, 820 F. 2d 118, 120
(5th Gr. 1987). To enphasize this point, we further indicated
that sufficient evidence existed at the first trial to convict
Vel gar-Vivero of the firearns offense. That statenent, which was
purely dicta, was intended to sanitize the appellate reversal from

a doubl e jeopardy defense. It was not intended to be the | aw of
the case, thereby precluding a second appeal from a second
convi ction. After all, our reversal for nonconpliance with the

Speedy Trial Act essentially nullified the first trial. Thus, for
| egal purposes, the instant appeal is the only appeal to date,
unacconpani ed by | aw of the case baggage.
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list was used to nmake a controlled delivery of the cocaine, the
agents did use phone nunbers on Rengifo-Acosta's |list to execute a
delivery. Both lists included a nunber that matched that on the
unidentified participant's list, thereby inplicating all the lists
and their possessors. Fromthese facts, a jury reasonably could
have concluded that Torres-Tirado knowingly entered into an
agreenent to violate narcotics | aws.

Ri vas- Cordova' s conduct also is legally sufficient to support
a finding of conspiracy. He possessed ammunition of a cali ber
identical to the caliber of the guns found in close proximty to
the drugs. Further, he destroyed the phone list found anong his
possessions, ! making it inpossible for the agents to use that |i st
to establish his connection to the drugs or to the other
participants. H's attenpts to hinder the investigation support a
reasonabl e inference of guilty know edge.

Vel gar- Vi vero's conspiracy conviction is much nore troubling.
The governnent asks us to affirm Velgar-Vivero's conviction with
evi dence that shows only that he was present at the crine scene and
subsequently fled fromit. W have rejected that argunent before,

and we reject it again today. See United States v. DeSi nobne, 660

1 W reject Rivas-Cordova's argunent, with respect to both
the sufficiency and sentencing issues, that the agents' testinony
that he destroyed this evidence was incredible as a matter of |aw
"We cannot declare testinony incredible as a matter of |aw unl ess
it is 'so unbelievable on its face that it defies physical |aws.""
United States v. Gardea Carrasco, 830 F.2d 41, 44 (5th Gr. 1987)
(quoting United States v. MKenzie, 768 F.2d 602, 605 (5th GCr.
1985)). Wiile we concede that it may have been difficult for a
handcuffed Rivas-Cordova to destroy evidence in the manner so
stated, we do not find that it defies the |aws of physics.

7



F.2d 532, 537 (5th G r. 1981); United States v. Lopez-Otiz, 492

F.2d 109, 115 (5th G r. 1974). Evidence of presence and flight is
redundant: one necessarily involves the other. The governnent nust
proffer sonething nore, which it failed to do. The gover nnent
of fered no evidence |linking Velgar-Vivero to either the cocaine or
t he guns. Further, the governnent failed to link himwth the
phone nunbers used to execute controlled deliveries.?!?

Recogni zi ng the dearth of evi dence agai nst Vel gar-Vivero, the
governnment insists that the jury reasonably could infer that both
the unidentified wallet, which contained i ncul patory phone nunbers,
and the fifth gun belonged to Vel gar-Vivero. This inference,
however, is based solely on Velgar-Vivero's presence in and flight
fromthe rudder hold, which are legally insufficient evidence to
establish guilt. While the jury obviously chose not to believe
Vel gar- Vi vero's st owaway def ense, their disbelief is not tantanount
to proof beyond a reasonabl e doubt that he agreed to, knew about,
and participated in the conspiracy. The governnent was required to
meet that burden with nore evidence than exists here. The evidence
establishing Velgar-Vivero's presence and flight creates only

suspi ci on. But "[i]t is not enough that the defendant nerely

12 We note that the evidence denonstrated that there were
five guns found in the hold and five sets of phone nunbers, |eading
us to infer that one of the six persons found in the rudder hold
may not have been a participant in the narcotics offenses. The
governnent clains that, because the sixth stowaway was a juvenile,
the jury reasonably inferred that the five guns and phone lists
necessarily belonged to the five adults, including Vel gar-Vivero.
The inference that today's juveniles are i ncapabl e of participating
in gun-related narcotics offenses is unreasonable, not to nention
nai ve.



associated with those participating in a conspiracy, nor is it
enough that the evidence places the defendant in a climte of

activity that reeks of sonething foul." United States v. Sacerio,

952 F.2d 860, 863 (5th Cir. 1992). The jury's conclusion that the
governnent proved Velgar-Vivero's guilt beyond a reasonable was
unreasonable as a matter of l[aw and, therefore, is reversed.
1. The Possession and I nportation Counts

To convict for possession of cocaine wth intent to
distribute, the governnment nust prove beyond a reasonabl e doubt
that the defendant (1) possessed cocaine, (2) know ngly, and
(3) with the intent to distribute. 21 U S C 8§ 841(a); United
States v. Vasquez, 953 F.2d 176, 183 (5th GCr. 1992). The

def endant's possession nay be either actual or constructive, the
| atter being defined as "the know ng exercise of, or the know ng
power or right to exercise, domnion and control over the

proscri bed substance.” United States v. Gardea Carrasco, 830 F. 2d

41, 45 (5th Gr. 1987) (quoting United States v. Vergara, 687 F.2d

57, 61-62 (5th Gr. 1982)). A conviction for possession of cocai ne
on a vessel requires the governnent to prove that the cocaine
entered the United States aboard a vessel. 21 U S.C § 955

Finally, to convict for inportation of cocai ne, the governnent nust
prove that the def endant knowi ngly participated in bringing cocaine
froma foreign country intothe United States. 21 U S.C. § 952(a);
United States v. Diaz-Carreon, 915 F.2d 951, 953 (5th Cr. 1990).

Because we find the governnent's evidence insufficient to

convi ct Vel gar-Vivero of narcotics conspiracy, we necessarily find



the same evidence insufficient evidence to convict him of the
substantive offenses, including the firearns offense. United

States v. Galvan, 693 F.2d 417, 420 (5th Cr. 1982); United States

v. Qutierrez, 559 F.2d 1278, 1282 (5th Cr. 1977). The governnent

has failed to introduce evidence, circunstantial or otherw se,
linking Velgar-Vivero wth either the cocaine or the guns.
Therefore, we reverse all of his convictions of the substantive
of f enses.

As to Torres-Tirado and Rivas-Cordova, the governnent

proffered sufficient evidence to convict themof the possession and

i nportation counts. The incul patory phone lists support an
i nference of constructive possession, i.e., domnion and contro
over the cocaine. Further, their constructive possession of

several hundred pounds of cocaine justifies a conclusion of intent

to distribute. United States v. Prieto-Tejas, 779 F.2d 1098, 1101

(5th Gr. 1986). As to the vessel-related and inportation
convi ctions, the defendants, all Col onbi an nationals, were found in
possessi on of the cocaine on a vessel which had just recently |eft
Col onbi a and entered the United States.
I11. The Firearns Count

To convict for use of a firearm during a drug trafficking
of fense, the governnent nust prove that the defendant (1) used or
carried (2) a firearm (3) during or in relation to a

drug-trafficking crine. 18 U S.C. 8 924(c); United States v.

Pigrum 922 F.2d 249, 255 (5th Cr. 1991). We interpret this
provision broadly. See United States v. lvy, 973 F.2d 1184, 1189
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(5th CGr. 1992); United States v. Raborn, 872 F.2d 589, 595 (5th

Cr. 1989). The weapon need not be fired or even brandi shed;, we
require only that the firearmbe avail able to provide protectionto
t he defendant in the comm ssion of his or her offense.

In this case, the guns were readily "available." They were
| oaded and always within the defendant's reach because of the
rudder hold's tight confines. |In addition, Rivas-Cordova possessed
additional ammunition for the firearnms. The governnent proffered
sufficient evidence such that a reasonable jury could find Torres-
Tirado and Rivas Cordova guilty of 8 924(c). But as the firearns
charge is collateral to the drug charges and thus cannot stand
i ndependently, Velgar-Vivero's firearns conviction necessarily
evaporates with our reversal of his drug count convictions.

| V. Rivas-Cordova's Sentence

The Sentencing Quidelines provide that a district court may
increase a defendant's offense level by two points if "the
defendant willfully obstructed or inpeded, or attenpted to obstruct

or inpede, the admnistration of justice during the investigation,

prosecution, or sentencing of the instant offense." U S S. G 8§
3Cl.1. The increase is not discretionary. |If the court finds the
def endant obstructed justice, it nust inpose the two point

increase. United States v. Roberson, 872 F.2d 597, 609 (5th Cr

1989). The court's finding is factual, neaning we review it only

for clear error. United States v. Edwards, 911 F.2d 1031, 1033

(5th Gr. 1990). |If sufficient evidence exists in the record to

11



support the district court's factual conclusion, we nust affirm
Id.

At sentencing in this case, R vas-Cordova's offense | evel was
increased for obstruction of justice based upon the agents'
testinony that he pitched the sock full of bullets into Gal veston

Bay and chewed to a pulp the lIist of phone nunbers found anong his

possessi ons. The district court was entitled to credit the
testinony of the custons agents, id., and sufficient evidence
exists in the record to buttress their version of events. We

accordingly find that the district court did not err in increasing
Ri vas- Cordova' s base offense | evel by two points.

For the foregoing reasons we AFFIRM the convictions of Jose
Antonio Torres-Tirado and Eulices Rivas-Cordova, AFFIRM the
sentence of Rivas-Cordova, and REVERSE t he convictions of Eccehono

Vel gar - Vi ver o.
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