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POLI TZ, Chief Judge:

Jesse Aguirre, Sr., convicted upon his guilty plea of
possession with intent to distribute in excess of 100 grans of
heroin in violation of 21 U. S.C. § 841(a)(1), appeals the sentence

i nposed. Finding no error, we affirm

Backgr ound

On March 4, 1992, authorities arrested Aguirre in possession
of approximately eight ounces of heroin. He was indicted for

possession of in excess of 100 grams of heroin with intent to



distribute, in violation of 21 US. C 8§ 841(a)(1l). | nvoki ng
21 U.S.C. § 851, the governnent supplenmented the indictnent with an
enhancenent information, alleging a 1976 Texas heroin distribution
convi ction which becane final in 1985. Aguirre noved to quash the
information, contending that the state obtained the earlier
conviction in violation of Batson v. Kentucky,! and it therefore
could not serve as the basis for sentence enhancenent.? Aguirre
entered a guilty plea under an agreenent in which he reserved his
right to chall enge the enhancenent. The guilty plea was accepted
and Aguirre was sentenced to prison for 120 nonths plus a term of

supervi sed release. He tinely appeal ed.

Anal ysi s
On appeal Aguirre renews his argunents that the district court
erred in refusing to quash the enhancenent information and,
notw t hstandi ng prinma facie evidence of a Batson violation at the
1976 trial, relied on the conviction there obtained in inposing an
enchanced sentence.?® He acknow edges that, due to its

nonretroactivity, Batson could afford himno relief fromhis 1985

1 476 U.S. 79 (1986).

2 In connection with this notion, Aguirre produced evi dence
that the prosecutors used eight of their ten perenptory chall enges
to dism ss prospective jurors with hispanic surnanes.

3 Aguirre also clains that the district court inproperly
refused to conduct an evidentiary hearing on his Batson chall enge
to the prior conviction and asserts the unconstitutionality of
21 U S. C. § 851(e), insofar as it precludes review of his prior
conviction for Batson error.



conviction in federal habeas corpus proceedings.? Rel ying on
Burgett v. Texas,® Baldasar v. Illinois,® and Bourgeois v. Witley’
for the proposition that unconstitutionally-obtained convictions
cannot support sentence enhancenents, Aguirre urges, however, that
we nust deny any prospective effect to his Texas conviction.
Although initially facially appealing, we find this argunent
ul ti mately unpersuasi ve.

In Burgett, the Suprene Court considered a direct appeal from
a nurder conviction where, in support of enhanced sentencing, the
state had placed before jurors evidence of a prior uncounseled
convi ction. Noting the fully retroactive effect of G deon v.
Wainwight,® the Court found Burgett's prior convi ction
presunptively invalid and held that the state could not use such a
conviction either to support guilt or to enhance punishnent in a

subsequent prosecution.® Later cases adhering to Burgett prohibit

4 Allen v. Hardy, 478 U.S. 255 (1986).

5 389 U.S. 109 (1967).

6 446 U.S. 222 (1980).

! 784 F.2d 718 (5th Gr. 1986).

8 372 U.S. 335 (1963).

o Burgett, 389 U. S. at 114-15.



reliance upon G deon-vi ol ati ng convictions at sentencing, ° and use
of such convictions at trial to inpeach the defendant.! I n
Bourgeoi s, we recognized that the Burgett principle extends to
| ater use of convictions invalid on different grounds and found
invalid a sentencing proceeding in which the trial court considered
a conviction by a nonunani nous si x-nenber jury. 12

Subsequent authority, however, suggests that Burgett, its
progeny, and Bourgeois are not dispositive of the instant case. In
Lewis v. United States, '® the Suprenme Court found no sixth anmendnent
inpedinment to a firearns possession conviction under 18 U S. C
§ 1202(a)(1l)* predicated upon a prior Gdeon-tainted felony
convi ction. The Court there noted that it had not endorsed an

absolute prohibition on use of uncounsel ed convictions,

10 United States v. Tucker, 404 U.S. 443 (1972).

1 Loper v. Beto, 405 U.S. 473 (1972).

12 Bourgeois, 784 F.2d at 721-22. |In Burch v. Louisiana,
441 U. S. 130 (1979), the Suprene Court held unconstitutional state
crimnal convictions for nonpetty offenses by nonunani nous
si x-nmenber juries. Shortly after the Court handed down Burch, the
Loui siana Suprenme Court, on direct appeal, affirnmed the prior
conviction at issue in Bourgeois.

13 445 U. S. 55 (1980).

14 That statute, now codified as amended at 18 U. S. C.
8 922(9g)(1), prohibits firearm possession by any person "who has
been convicted by a court of the United States or of a State or any
political subdivision therof of a felony.

15 Lewis, 445 U.S. at 66-67 (citing Scott v. Illinois, 440
U S. 367 (1979)).



di stingui shing Burgett, Tucker, and Loper, noting that

[i]n each of those cases, this Court found that the
subsequent conviction or sentence violated the Sixth
Amendnent because it depended upon the reliability of a

past wuncounsel ed conviction. The federal gun | aws,
however, focus not on reliability, but on the nere fact
of conviction, or even indictnent, in order to keep

firearns away from potentially dangerous persons. 6
Lew s suggests the close rel ationship between the right to counsel

and the reliability of crimnal proceedings as the driving force of

the Burgett |ine of cases.?'’ Qobvi ously, convictions obtained
t hrough nonunani nous six-nenber jury verdicts -- at issue in
Bourgeois -- raise simlar concerns. Batson violations, however,

do not. Racially notivated perenptory strikes at best marginally
inplicate the reliability of fact-finding in crimnal trials.?!®
Bat son protects against racially notivated perenptory strikes

principally because they cast[] doubt on the integrity of the

16 I d.

17 See Smith v. Collins, 964 F.2d 483 (5th Cr. 1992) (Loper
nmotivated by unreliability of uncounsel ed convictions).

18 E.q., Powers v. Chio, 111 S. C. 1364, 1371 (1991) (injury
occasioned by racially notivated perenptory strikes does not flow
from possible predisposition of dismssed jurors in defendant's
favor); Allen, 478 U.S. at 259 (rule in Batson does not have "such
a fundanental inpact on the integrity of factfinding as to conpel
retroactive application"); Esquivel v. MCotter, 791 F.2d 350 (5th
Cir. 1986) ("The core prem ses of Batson are not involved with
enhancing the truth-finding functions of the jury system").
Not ably, the Suprenme Court has held that, while racially notivated
use of perenptory challenges inplicates equal protection, it does
not violate the crimnal defendant's sixth amendnent jury trial
rights. Holland v. Illinois, 493 U S. 474 (1990).



judicial process' . . . and place[] the fairness of a crimna
proceedi ng i n doubt."?®

Addi tional |y, post hoc identification of Batson error presents
difficulties we do not find in either the Burgett or Bourgeois
contexts. By contrast tothe mnimal inquiry required to determ ne
whet her a defendant had or wai ved counsel in prior proceedings, or
whet her a prior conviction resulted froma unani nous jury verdict,

the finding of intentional discrimnation in use of
perenptory challenges is a finding of fact that "largely

Wil turn on evaluation of credibility." Years after
trial, the prosecutor cannot adequately reconstruct his
reasons for striking a venirenan. Nor can the judge

recal | whether he believed a potential juror's statenent

that any all eged bi ases woul d not prevent himfrom bei ng

a fair and inpartial juror.?
Thus, the inquiry into possible Batson violations tainting a prior
conviction -- particularly in a case such as this one, involving
17-year-old perenptory strikes -- offers little potential for a
meani ngful result.

Racially notivated use of perenptory strikes only marginally
inplicates the reliability concerns underlying the Burgett |ine of

cases. Further, unlike Burgett, the instant case does not involve

enhancenent on the basis of a prior conviction presently subject to

19 Powers, 111 S.Ct. at 1371 (internal citation omtted);
see also, e.q., Ednonson v. Leesville Concrete Co., 111 S.Ct. 2077
(1991); Esquivel (Batson primarily concerned with role of discrete
mnorities inthe polity of the United States and with saf eguardi ng
accused against arbitrary exercise of power by prosecutor or
j udge) .

20 Jones v. Butler, 864 F.2d 348, 369-70 (1988) (interna
citation omtted); see also Allen, 478 U. S. at 260 (noting serious
proof problens which retroactive application of Batson woul d pose).



collateral attack.? Finally, the difficulty inherent in
after-the-fact identification of Batson violations counsels
strongly against requiring inquiry into such error in pre-Batson
convictions.? W conclude and hold that pre-Batson convictions,
al t hough potentially tainted by Batson-viol ati ng use of perenptory
strikes, may properly support sentence enhancenent in subsequent
prosecutions. 2 In view of this holding, Aguirre's renaining
contentions are noot ed.

The sentence inposed by the district court is AFFI RVED

21 Compare Kitchens v. Smth, 401 U. S. 847 (1971)
(i nvalidating uncounsel ed robbery conviction of indigent defendant
whi ch becane final before G deon decision) with Allen (Batson
st andar ds i nappl i cabl e on habeas corpus reviewto convictions which
had becone final at tine of that decision).

22 Because contemporaneous objection stands as a
prerequisite to Batson relief, see Jones, determnation as to the
validity of post-Batson convictions for enhancenent purposes nay
not present this problem | nproper use of perenptory strikes,
under Jones, will admt of relief only where the review ng court
has a record created at trial against which to consider the claim

23 We do not today deci de whet her post-Batson convictions
tainted by inproperly notivated use of perenptory strikes may
support sentence enhancenent in a |ater prosecution.



