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Appeal fromthe United States District Court
for the Western District of Texas

(May 10, 1993)
Bef ore VAN GRAAFEI LAND', KING, and EMLIOM GARZA, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

Robert lan MKenzie was convicted, pursuant to his guilty
pl ea, on one count of illegal re-entry into the United States after
deportation, in violation of 8 US C § 1326 (1988). McKenzi e
appeal s his sentence, contending that the district court did not
adequately explain its reasons for departing upward from the
gui delines. Finding no abuse of discretion, we affirm

I
The probation officer calculated McKenzie's crimnal history

category to be IV,! and total offense level to be 14.2 See

Senior Crcuit Judge of the Second Grcuit, sitting by designation.

. McKenzie's total crim nal history points were derived
from convictions for: (1) carrying a | oaded weapon in a public
pl ace (Los Angel es 1987); (2) possession of cocai ne base for sale



Presentence Report ("PSR') at 12. These cal culations yielded a
sentencing range of 27 to 33 nonths inprisonnent. See United
States Sentencing Comm ssion, Cuidelines Manual, Sentencing Table
(Nov. 1990). The PSR also referred to other crimnal conduct by
McKenzi e that had not been adjudicated and was not part of his
crimnal history score. See PSR at 9-12. Neither party objected
to the PSR See Record on Appeal, vol. 3, at 30, 32.

At the sentencing hearing, the district court concluded that
McKenzie's crimnal history score inadequately reflected his past
crimnal behavior and likely recidivism The court accordingly
departed from the guidelines on this explicit basis, inposing a
sentence of 60 nonths inprisonnent. In doing so, the court
ef fectively skipped the sentenci ng ranges correspondi ng to t he next
two crimnal history categories))category V (range of 33-41 nont hs)
and category VI (range of 37-46 nonths). MKenzie filed a tinely
noti ce of appeal.

I

McKenzi e contends that the district court did not adequately

explain its reasons for departing upward fromthe guidelines.® W

reviewthe court's decision to depart fromthe guidelines for abuse

(Los Angel es 1987); (3) purchasing marijuana (Texas 1989); and (4)
possessi on of cocaine (Texas 1990). See PSR at 6-8.

2 The facts underlying MKenzie's offense of conviction are not

rel evant to his appeal.

3 In his brief on appeal, MKenzie nakes four "separate"
chall enges to the district court's upward departure. See Brief for
McKenzi e at 3. Because those challenges all relate to the adequacy
of the court's reasons for departure, we treat themas one single
ar gunent .

-2



of discretion. United States v. Roberson, 872 F.2d 597, 601 (5th
Cr.), cert. denied, 493 U S. 861, 110 S. C. 175, 107 L. Ed. 2d
131 (1989). A departure fromthe guidelines will be upheld if the
district court provided acceptable reasons for the departure and
the departure was reasonable. United States v. Lanbert, 984 F.2d
658, 663 (5th Gr. 1993). Section 4A1.3 of the guidelines permts
courts to depart wupward "when the crimnal history category
significantly under-represents the seriousness of the defendant's
crimnal history or the likelihood that the defendant will conmt
further crinmes." U S S. G 4A1.3 (Nov. 1990). Wen departing on
the basis of 8 4A1.3, "a district court nust evaluate each
successive crimnal history category above or bel ow the guideline
range for a defendant as it determnes the proper extent of
departure.™ Lanbert, 984 F.2d at 662 (citing United States v.
Lopez, 871 F.2d 513 (5th Gr. 1989). "W do not, however, require
the district court to go through aritualistic exerciseinwiichit
mechani cal | y di scusses each crimnal history category it rejects en

route to the category it selects. Odinarily the district court's

reasons for rejecting internediate categories wll <clearly be
inplicit, if not explicit, the court's explanation for its
departure . . . ." |d. at 663.

The relevant portions of MKenzie's sentencing hearing
provi de:

THE COURT: M. MKenzie, the court has reviewed this
presentence report and the record in this case. The
court has al so | ooked again at the provisions of Section
4A1. 3 of the sentencing guidelines.



And the court is of the viewthat your crimnal record in
t he past does not accurately reflect or reflected in the
guideline sentence as it's calculated in the standard
met hod here, that is, that the crimnal history category
that was given you here based on these normal, standard
cal cul ations doesn't adequately reflect and give credit
for your past crimnal conduct.

The court is of the view that based on your history,
crimnal history as set out in the presentence report
that there is a very good |ikelihood that you wll commt
ot her offenses if you' re not appropriately puni shed here.

And the court is of the viewthat there is a very good
I'i keli hood that you will commt other offenses if you're
not appropriately punished here.

And the court is of the view that your crimnal conduct
IS certainly nor e proporti onal to a hi gher
category))crimnal history category, that is, a Category
5 or 6 than the one that is contained in the basic
cal cul ations. *

So, the «court finds that defendant, Robert lan
McKenzie's, present crimnal history category does not
relate proportionately to other defendants w thin that
sane category and the proportionality of your crimna
history is better reflected in a higher crimnal history
cat egory.

Therefore, it's the judgnment of this court that with
regard to Count 1 you be sentenced to the custody of the
Bureau of Prisons for a period of sixty nonths, you be
assessed a special assessnent in the amount of fifty
dol | ars.
Record on Appeal, vol. 3, at 32-33.
Al t hough the district court's rationale for departing could
have been nore explicit, we are satisfied that the court's stated
reasons, when read in the context of the record as a whole,

"presents a basis upon which we may reasonably conclude that the

4 The court was apparently confused as to which crimna
hi story category it was departing. At the end of the hearing, the
court acknow edged that it was departing beyond crimnal history
category VI))the highest category in the guidelines. See Record on
Appeal, vol. 3, at 35.
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district court thoroughly considered the appropriate guidelines in
arriving at its ultimate sentence." Lanbert, 984 F. 2d at 663. The
court, in referring to MKenzie's prior crimnal history as
detailed in the PSR, effectively set out those factors which
warranted a departure for an inadequate crimnal history score.?®
See PSR at 9-12. Based on these factors, the court found that
McKenzie's crimnal history category did not adequately reflect the
seriousness of his past crimnal conduct and l|ikely recidivism

See Record on Appeal, vol. 3, at 33 (citing US.S.G 8§ 4A1.3).°

5 The "crimnal history as set out in the presentence
report"™ which was not included in McKenzie's total crimnal history
poi nts consi sted of arrests for possessi on of a weapon (Los Angel es
1987) (charges dismssed for unspecified reasons) and for
possession of cocaine with intent to deliver (Texas 1990) (INS hold
pl aced on McKenzie). The PSR al so i ncl uded pendi ng char ges agai nst
McKenzie of possession of marijuana with intent to sell and
possession of a controlled dangerous substance (New Jersey 1985)
(outstanding warrant), and of conspiracy, possession, possession
wthintent to distribute, and distributing a controll ed dangerous
subst ance (crack cocaine) (New Jersey 1986) (outstanding warrant
after McKenzie failed to appear).

6 Section 4Al1. 3 provi des:

If reliable information indicates that the crimnal
history category does not adequately reflect the
seriousness of the defendant's past crimnal conduct or
the likelihood that the defendant will commt other
crinmes, the court may consider inposing a sentence
departing fromthe otherw se applicabl e gui del i ne range.
Such information may include, but is not limted to,
i nformati on concerni ng:

(d) whether the defendant was pending trial,
sent enci ng, or appeal on another charge at the
time of the instant offense;

(e) prior simlar adult <crimnal conduct not
resulting in a crimnal conviction.
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The <court therefore concluded that the "proportionality of
[ McKenzie's] crimnal history category [woul d be] better refl ected
in a higher crimnal history category."” | d. Departing up one
level, to crimnal history category V, would have increased
McKenzi e's sentence by only ei ght nonths, while departing up to the
next level, to crimnal history category VI, would have increased
his sentence by only thirteen nonths. See U . S.S.G Sentencing
Tabl e. Because the court's reasons for upward departure
denonstrate that an additional thirteen nonth termof inprisonnent
woul d have been inadequate, the court's explanation for its
sentence also explains why it rejected internediate categories.’
See Lanbert, 984 F. 2d at 663. As we pointed out in Lanbert, "it is
not clear what else the court could have said to explain its
sentence other than to repeat the various factors in the
defendant's crimnal history for which the guidelines did not
account." Id., 984 F.2d at 664. Accordingly, we find that the

court adequately stated its reasons for departure, and hold that

U S.S.G 4AL. 3 (1990).

! I n Lanbert, we noted that "[in] a very narrow cl ass of
cases, we can conceive that the district court's departure will be
so great that, in order to survive our review, it wll need to
explainin careful detail why | esser adjustnents in the defendant's
crimnal history score woul d be i nadequate." See id., 984 F.2d at
663. In light of the seriousness of MKenzie's prior crimna

conduct, we do not believe that the court's departure in this
case))from a gquideline maxinum of 33 nonths to 60 nonths
i nprisonnment))falls into that "very narrow class of cases." See
id. at 663-64 (holding that a departure which doubl ed t he gui del i ne
maxi mum))from 18 nonths to 36 nont hs i npri sonnent ))was not so great
that a court need explain in careful detail why internediate
categories woul d be inadequate).
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the court did not abuse its discretion in departing upward fromthe
gui del i nes. 8
111

For the foregoing reasons, we AFFIRM

8 Al t hough McKenzi e apparently does not chal l enge the

extent of the court's departure, we neverthel ess note that the 27-
month departure (roughly twi ce the guideline maxinum was not
unreasonable in Iight of McKenzie's serious crimnal history. See
Lanbert, 984 F.2d at 664
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