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GARWOOD, Circuit Judge:

Def endant - appel | ant Ral ph Her nandez (Hernandez) appeals his
conviction, followwng a jury trial, of one count of conspiracy to
distribute mari huana and four counts of possession of nmarihuana
wth intent to distribute. He challenges the sufficiency of the
evi dence, conplains of the denial of his request for a severance,
clains a fatal variance between the indictnment and the evidence,
and contends that a witness was inproperly allowed to assert her
privilege against self-incrimnation. He also challenges his

sentence. W affirm



Facts and Proceedi ngs Bel ow

In January 1989, the police in Plano, Texas began an
i nvestigation of a man named John Bass (Bass) on suspicion of drug
trafficking. Their investigation entailed al nost daily
surveillance during the early nonths of 1989.

On the afternoon of April 4, 1989, Bass left his honme and
drove a pickup truck to the parking lot of a |ocal Bennigan's
restaurant. A short tinme later a woman arrived in a rented Ryder
van. Bass got into the passenger side of the van and conversed
wth the driver, whomthe police | ater determ ned to be Deni se Pero
(Pero). Soon thereafter a white Lincoln Continental pulled into
the parking lot, and Bass went over to talk with the driver, later
determ ned t o be def endant - appel | ant Hernandez. Bass then got back
into his pickup truck and drove away. Hernandez got into the van
wth Pero, and they drove to a Holiday Inn in MKinney, Texas,
about fifteen mles north of Plano.

About ten mnutes later, Bass arrived driving the pickup
truck. Pero dropped Hernandez off at the Holiday Inn, and fol | owed
Bass further northward on the hi ghway. About five mles away, they
stopped at a service station, filled the vehicles with gas, and
switched vehicles: Bass continued on in the Ryder van, and Pero
drove back toward McKinney in Bass's pickup truck. Bass drove the
van to a ranch near Trenton, Texas belonging to his brother-in-|aw
Scott King (King), and pulled the van into King's garage. \Wen
Bass | eft King's house and drove the van back onto t he hi ghway, the
police arrested himand took custody of the van. They detected a

strong odor of raw marihuana in the van and found a partially



snoked mari huana cigarette in the ash tray. In the back of the van
were a suitcase and a cardboard box sealed with duct tape. After
obt ai ning a search warrant, they opened the box in the back of the
van and found a set of heavy-duty scales. 1In the suitcase were a
nunmber of smaller duffel-type bags. The police obtained and
executed a search warrant on King's residence in the early norning
hours of April 5. They found in the garage eight |arge boxes
containing mari huana--with a total net weight of slightly | ess than
300 pounds--and another l|arge triple-beam scale. In the house
itself they found $8,050 in currency, several |oaded handguns, and
several plastic bags containing mari huana. Pero and Her nandez were
arrested in the Bennigan's parking |lot on the evening of April 4.

Bass cooperated with the governnent and provided information
about his drug trafficking activities dating back to 1986.

On  August 15, 1990, Hernandez and eight other persons,
i ncl udi ng Pero, were nanmed i n a 35-count indictnent. Hernandez was
named in five counts: (1) Count 1, charging all nine defendants
with conspiring, from Cctober 1986 to the date of the indictnent,
to distribute, and possess with intent to distribute, in excess of
1,000 kilogranms of a substance containing a detectable anount of
mar i huana, in violation of 21 US.C 88§ 841(a)(1) and
841(b) (1) (A (vii); (2) Count 6, charging Hernandez and Pero with
possession with intent to distribute, and distribution of, between
180 and 200 pounds of mari huana on or about Novenber 29, 1988; (3)
Count 11, chargi ng Hernandez, Pero, and two others with possession
wth intent to distribute, and distribution of, 200 pounds of

mar i huana on or about January 29, 1989; (4) Count 14, charging
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Her nandez, Pero, and one other defendant with possession wth
intent to distribute, and distribution of, 200 pounds of mari huana
on or about March 9, 1989; and (5) Count 16, chargi ng Hernandez and
Pero with possession with intent to distribute, and distribution
of, approximately 315 pounds of marihuana on or about April 4,
19809.

By the time of trial, Pero and several others naned in the
indictment had entered into plea agreenents, and Hernandez was
tried jointly wwth four codefendants. The district court denied
his pretrial notion for a severance. Bass's trial testinony
descri bed the overall operations of the conspiracy. He testified
that mari huana brought into the country in El Paso was brought by
courier to himin Plano (a small town near Dallas). Bass utilized
a nunber of |ocations, including the rural honmes of King and of one
Fred Harrington (Harrington), to inspect and wei gh the mari huana,
and to store it until it could be sold to various persons who
distributed it in Chio, Indiana, and M ssissippi. Bass testified
that in the spring of 1988 Pero called himand told himthat she
could bring sone marihuana to Dallas, if he was interested in
selling it. Bass was receptive, because he was experiencing
difficulties with one of his regular suppliers, and he began to
purchase mari huana regularly fromPero. He testified that on one
occasion in Septenber or COctober of 1988 she was acconpani ed by
Her nandez, whom Pero sai d wor ked for the man who actually owned t he
mar i huana and was there to ensure that all of the noney was paid
and returned safely to the owner. Her nandez hel ped |oad the

mari huana into Bass's car on that occasion. Bass testified that



thereafter during the fall of 1988, Hernandez acconpani ed Pero
several tines on the drug transactions, that he participated in the
delivery of the marihuana, and that on at | east one occasi on Bass
pai d Hernandez directly.

Bass stated that on the day of his arrest, April 4, 1989, he
had met with Pero and Hernandez at the Bennigan's restaurant and
told themto goto the Holiday Inn in MKinney. At the Holiday Inn
he suggested to Pero that in order to avoid attracting attention,
Hernandez remain there while the two of them drove the van
containing the mari huana to King' s ranch.

After the seventh day of the trial, at which point Bass was
testifying for the governnent duringits case-in-chief, Hernandez's
four codefendants pleaded guilty. At the beginning of the court
proceedi ngs the next norning, the district court instructed the
jury as follows:

"Ladi es and gentlenen of the jury, you wll notice
that the Defendants, Fred Joseph Harrington, Brigitte
Gaon Harrington, Stanley Diers and Morris Patterson are
no | onger present in Court.

The reason these Defendants are not [sic] |onger
present here in Court is because of a ruling made by this
Court. The reasons for the Court's ruling are not your
concern. The absence of these Defendants should not be
considered by vyou as affecting in any way your
determ nation of the guilt or innocence of the Defendant,
Ral ph Her nandez who remains in Court."

A short time | ater, Hernandez unsuccessfully noved for a mstrial,
arguing that notwithstanding the court's instruction, it was
perfectly clear to the jury that the other defendants had pl eaded
guilty, and that it unfairly prejudiced his defense.

Pero also testified for the governnent at the trial. She



stated that an acquai ntance of hers naned Henry Barragan (Barragan)
had told her in early 1988 that he was going to have mari huana at
his di sposal in Dallas, and that he was | ooki ng for soneone to sel
it for him Pero, who had nmet Bass through her ex-husband' s drug
activities, called Bass for this reason and arranged the initial
sal e. She testified that Barragan told her on this initial
occasion that he had 50 pounds of marihuana for her and 50 pounds
for soneone el se, whom she | earned to be Hernandez when Barragan
introduced themin the spring of 1988. She and Hernandez flew to
Dal | as toget her and checked into a hotel. The mari huana was driven
to Dallas by Barragan's brother and delivered to themat the hotel.
Bass cane to the hotel and purchased the 50 pounds from Pero
Her nandez then asked Pero if she could also sell his 50 pounds to
Bass, so Pero call ed Bass again, and Bass returned to the hotel and
purchased the second 50 pounds from Pero.

Pero testified that she and Hernandez continued to nake
periodic trips to Dallas to sell marihuana to Bass throughout 1988
and spring of 1989, and that on those occasi ons Bass and Her nandez
met face-to-face, and Bass paid both of themfor their marihuana.
On a few occasions, King cane to neet theminstead of Bass. She
and Hernandez always flewto Dallas, and a third person would drive
t he mari huana fromEl Paso to Dallas and deliver it to them Pero
testified that the driver was frequently Barragan's cousin Teresa
Chavez (Chavez). On a few occasions, Pero and Hernandez went to
Dallas sinply to pick up fromBass noney Bass owed to Barragan from
a previous nmarihuana transaction. Credit card slips produced by

the governnment earlier at trial established the dates of these



trips by Pero and Hernandez as those charged in the indictnent.

Pero testified that on April 4, 1989, she and Hernandez had
cone to Dallas to sell 300 pounds of nmarihuana belonging to
Her nandez. She stated that at Hernandez's direction they went to
a convenience store, where they net two nmen who had driven the
Ryder van contai ning the mari huana fromEl Paso, and that Hernandez
instructed her to drive the van to the Bennigan's in Plano to neet
Bass.

At t he begi nni ng of Hernandez's defense, his attorney inforned
the court that he wshed to call Chavez as a witness. Chavez had
pl eaded guilty to one count of interstate travel in aid of a
racketeering enterprise (18 US C. 8§ 1952) charged in the
indictnment, and was awaiting sentencing. Her nandez's attorney
later informed the court that after conferring with Chavez's
attorney, he believed that Chavez intended to invoke her Fifth
Amendnent privil ege against self-incrimnation. The court called
Chavez to the stand, and she infornmed the court that on advice of
counsel she woul d exerci se her privil ege agai nst self-incrimnation
if summoned to testify. Def ense counsel then proffered the
gquestions he intended to ask Chavez and argued that given the
limted scope of his questioning, she could not have a valid Fifth
Amendnent right to refuse to answer. The district court disagreed
and excused Chavez.

The jury convicted Hernandez on all counts. The presentence
report (PSR) on Hernandez cal cul ated a base of fense | evel of 28 and
reconmmended a three-level upward adjustnent under US S. G 8§

3B1.1(b) for Hernandez's role as a supervisor in the charged



of fenses. Hernandez objected to the three-level increase on the
basis that the trial evidence showed himnerely to have been an
acconplice to Pero. The district court overruled Hernandez's
obj ection, adopted the PSR s cal culation of a total offense |evel
of 33,! and sentenced Hernandez to concurrent ternms of 135 nonths

i nprisonnment and a five-year period of supervised rel ease on each
count of conviction. Hernandez brings this appeal.

Di scussi on
Sufficiency of the Evidence

Hernandez first challenges the sufficiency of the evidence.
Because he failed to nove for a judgnent of acquittal at any stage
of the trial, we review the sufficiency of the evidence only to
determ ne whether affirmance of his conviction would result in a
mani fest m scarriage of justice. United States v. Pruneda-
Gonzal ez, 953 F.2d 190, 193 (5th GCr. 1992).

For his conviction under Count 1 of the indictnment, Hernandez
argues that other than the testinony of Bass and Pero, who were
testifying for the governnent in exchange for |eniency, there was
nothing to show that he was involved in a conspiracy to distribute
mar i huana; the police were only able to corroborate Bass and Pero's
account with credit card receipts showing that Hernandez had
travelled to Dallas, not with evidence independently show ng that
he had engaged in illegal activity.

There is no requirenent that testinony by a co-conspirator

. The PSR al so reconmended, and the district court adopted, a
two-1 evel increase for obstruction of justice that is not at
issue in this appeal.



fulfilling a plea bargain be corroborated by i ndependent evi dence.
The jury is entrusted with the responsibility of evaluating the
wtness's credibility, and uncorroborated testinony of a co-
conspirator will sustain a gquilty verdict unless, as is not the
case here, the testinony is incredible or otherw se insubstanti al
onits face. United States v. Osum 943 F. 2d 1394, 1405 (5th Cr
1991); United States v. Gardea Carrasco, 830 F.2d 41, 44 (5th G
1987) .

In the present case, the existence of plea agreenents by Bass
and Pero was fully disclosed to the jury during direct exam nation
of those witnesses, and the jury was instructed that testinony from
an alleged acconplice who has entered into a plea agreenent "is
al ways to be received with caution and weighed with great care,"
and that "[y]ou should never convict a Defendant wupon the
unsupported testinony of an all eged acconplice unless you believe
that testinony beyond a reasonable doubt.” The jury nonethel ess
credited Bass and Pero's version of events, a decision we will not
di sturb, because their testinony was far from incredible or
i nsubstantial. Bass and Pero's testinony was nore than sufficient
to establish the requisite elenments for a conspiracy conviction
under 21 U.S.C. 8§ 846, i.e., (1) the existence of an agreenent
bet ween two or nore persons to violate the narcotics |aws, (2) that
Her nandez knew of the agreenent and intended to join it, and (3)
that Hernandez did participate in the conspiracy. See, e.g.,
United States v. Juarez-Fierro, 935 F. 2d 672, 677 (5th Cr.), cert.
denied, 112 S.Ct. 402 (1991).

Her nandez challenges his convictions for the substantive



counts of possession with intent to distribute primarily on the
sane basis--that they rest on the uncorroborated testinony of Bass
and Pero. For the reasons set forth above, this argunent is
unavai ling. Hernandez also notes that neither Bass nor Pero was
specific as to the dates when the supposed transacti ons took pl ace.
Al t hough he is correct that in many cases Bass or Pero coul d recal
only a general tine frame for the transactions, the jury was aided
by the credit card records and hotel recei pts show ng exactly when
Pero and Hernandez had travelled to Dall as. Mor eover, when the
i ndictnment uses the "on or about"” term nology enployed in this
case, the prosecution is not obligated to prove the precise date of
t he of fense. See United States v. Tunnell, 667 F.2d 1182, 1186
(5th Gr. 1982).

Her nandez has denonstrated no possibility of a manifest
m scarriage of justice in affirmance of his convictions based on
the evidence produced at trial. |Indeed, the evidence was clearly
nmore than sufficient to sustain the convictions under any standar d.
1. Denial of Severance

Her nandez next argues that the joinder of his case with those
of the codefendants was prejudicial, and that the district court
therefore erred in denying his notion for severance, nade pursuant
to Federal Rule of Crimnal Procedure 14. The basis for his
argunent is that his codefendants were people such as Harrington
who cooperated with Bass in storing the drugs in the Dallas area
and preparing themfor distribution and resale, and that Hernandez
never had any occasion to deal directly with themor conspire with

them for any common pur pose.
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The deci sion of whether to sever the trials of persons who are
indicted together is within the discretion of the trial court, and
the denial of a severance will not furnish grounds for reversa
unl ess t he def endant can denonstrate specific conpelling prejudice
agai nst which the district court was unable to afford protection.
United States v. Capote-Capote, 946 F.2d 1100, 1104 (5th Gr.
1991), petition for cert. filed (1-23-92); United States v. Massey,
827 F.2d 995, 1004 (5th Gr. 1987). Any possible prejudice nust,
nmor eover, be bal anced against the public's interest in efficient
judicial admnistration. United States v. Lindell, 881 F.2d 1313,
1319 (5th Gr. 1989), cert. denied, 110 S.Ct. 2621 (1990); United
States v. Fortna, 796 F.2d 724, 737 (5th Cr.), cert. denied, 107
S.Ct. 437 (1986).

Her nandez' s general assertions of prejudice arising fromthe
j oinder with other co-conspirators fall well short of the required
show ng of specific and conpelling prejudice. Al t hough we have
recogni zed the possibility of prejudice froma "spillover effect”
if there is "a quantitative and qualitative disparity in the
evi dence anong t he co-defendants,” United States v. Rocha, 916 F. 2d
219, 228 (5th Cir. 1990), cert. denied, 111 S.C. 2057 (1991),
Her nandez has not denonstrated such a disparity. |ndeed, he does
not base his argunment on any specific evidence admtted at trial
that would have been inadm ssible against him al one. Limted
i nvol venent in a conspiracy does not by itself entitle a defendant
to severance. |d.; Fortna, 796 F.2d at 738. Although he clains
that he was prejudiced by the md-trial w thdrawal of the other

def endants, he again fails to specify howthat prejudice arose, and
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we find no support for that viewin the record. The district court
gave an expl anation for the departure of the other defendants that
was cal cul ated to prevent prejudice to Hernandez, and the jury was
al so instructed before retiring that "[t]he Defendant is not on
trial for any act, conduct or offense or offenses not alleged in
the indictnent,"” and that the jury should not be "concerned with
the guilt or [sic] any other person or persons not on trial as a
Defendant in this case.” The court further instructed the jury
that once a defendant was determned to have been part of a
conspiracy, acts done in know ng furtherance of the conspiracy were
evi dence against himeven if he had not been aware of them but
that the jury had to make the initial determ nation of nenbership
in the conspiracy based solely on the particul ar evidence agai nst

t he def endant:

"I'n determ ni ng whether a Defendant was a nenber of an
al | eged conspiracy, however, you shoul d consi der only the

evidence, if any, pertaining to his own acts and
statenents. He is not responsible for the acts or
declarations of other alleged participants until it is

establi shed beyond a reasonable doubt first that a

conspiracy existed, and second, that the Defendant was

one of the nmenbers."
Her nandez has failed to denonstrate how these precautions by the
district court were ineffective to protect him against prejudice,
and accordi ngly he has denonstrated no abuse of discretion in the
district court's refusal to sever the cases initially or grant a
mstrial after the guilty pleas of his codefendants.
I11. Material Variance

At trial Hernandez requested an instruction clarifying the

governnent's burden to prove the single conspiracy alleged in the
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indictment. His requested instruction read in part as foll ows:
"I'n order to sustain its burden of proof for this
charge, the governnent nust show that the single
conspiracy alleged in Count 1 of the indictnent existed.

Proof of separate or independent conspiracies is not
sufficient.

Even if the evidence in the case shows that

Def endant was a nenber of sone conspiracy, but that this

conspiracy is not the single conspiracy charged in the

i ndi ctment, you nust acquit Defendant.

Unl ess the governnent proves the existence of the

single conspiracy described in the indictnent beyond a

reasonabl e doubt, you nust acquit Defendant."”

The district court declined the requested instruction and overrul ed
Her nandez's objection to its om ssion. The instructions given to
the jury did not address the question of nultiple conspiracies.
Her nandez contends on appeal that the instructions permtted
conviction despite a material variance between the single
conspiracy alleged in the indictnment and the nmultiple conspiracies
he cl ains were shown by the evidence at trial.

We have held that a variance between the offense charged in
the indictnent and the proof relied upon at trial constitutes
reversible error if it affects the substantial rights of the
defendant. United States v. Lokey, 945 F.2d 825, 832 & n.1 (5th
Cr. 1991); United States v. Guerra-Marez, 928 F.2d 665, 671 (5th
Cr.), cert. denied, 112 S.Ct. 322 (1991). The concerns underlying
our cases on variance are to ensure that the indictnment notifies a
def endant adequately to permt himto prepare his defense, and does

not | eave the defendant vulnerable to a | ater prosecution because

of failure to define the offense with particularity. Lokey, 945

13



F.2d at 832-33; United States v. Richerson, 833 F.2d 1147, 1155
(5th Cr. 1987). 1In cases dealing with an all eged vari ance bet ween
a single-conspiracy indictnent and evidence showng mnultiple
conspiracies, this concern focuses on the danger of transference of
guilt, i.e., the danger that despite denonstrating his |ack of
i nvol venent in the conspiracy described in the indictnent, a
def endant may be convicted because of his association wth, or
conspiracy for other unrel ated purposes with, codefendants who were
menbers of the charged conspiracy. See Querra-Marez, 928 F. 2d at
672; Richerson, 833 F.2d at 1155. Accordingly, a multiple
conspiracy instruction forcefully remnds the jury that it nust
acquit the defendant if it concludes that he was not a nenber of a
conspiracy charged against him even if it finds that he was a
menber of an uncharged conspiracy. See Querra-Marez, 928 F. 2d at
672 n.7; United States v. Toro, 840 F.2d 1221, 1236 (5th Cr.
1988) .

In the present case, several factors mnim ze the concern that
transferred guilt contributed to the jury's quilty verdict for
Her nandez. First, Hernandez's defense at trial was not directed to
establ i shing the separateness of his dealings with Bass fromany of
Bass' s other operations; the defense that Hernandez presented for
the jury to accept or reject was that he had never had any know ng
i nvol venent in any mari huana or other drug trafficking and was not
a part of any conspiracy. Second, because all of the other
def endants had dropped out of the case before the governnent's
case-in-chief was conpleted, there is strong reason to presune that

the jury's attention was properly focused only on Hernandez's
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conduct when the case was submtted to it.

Her nandez argues on appeal that the governnent proved only a
series of conponent conspiracies between Bass and his various
suppliers and distributors, but that no reasonable jury coul d have
inferred a single agreenent anong the various codefendants. e
di sagree. Wether the evidence shows one or nultiple conspiracies
is afactual determnation principally based on three factors: (1)
the existence of a commobn goal or purpose, (2) the nature of the
schene, and (3) overlapping of participants in the various
dealings. Querra-Marez, 928 F.2d at 671; Richerson, 833 F.2d at
1153. Hernandez's protestation that he had no dealings wth sone
of his codefendants, even if correct, is not dispositive: t he
over | apping of participants contenplated by the factors above may
be fulfilled if a pivotal figure such as Bass directs and organi zes
the illegal activity and has extensive dealings wth each of the
parties. See Lokey, 945 F.2d at 833; United States v. DeVarona,
872 F.2d 114, 119 (5th Cr. 1989); R cherson, 833 F.2d at 1154.

Mor eover, the consideration that this Court found decisive in
Lokey, Devarona, and R cherson--whether the activities of one
aspect of the schene were necessary to or advantageous to the
success of other aspects or of the overall venture--is present in
this case. As nmust have been obvious to Hernandez, Bass's
w I lingness and ability to pay him cash for large quantities of
mari huana in their frequent sales depended upon Bass's continued

ability to steadily nove the mari huana further along in the chain
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toward the eventual consuner.?

That the evidence supported the existence of a single
conspi racy, however, does not necessarily preclude the possibility
that a jury could rationally have found nultiple conspiracies to be
present, and thus does not necessarily resolve the issue of the
district court's refusal to give the requested jury instruction; a
defendant is generally entitled to an instruction on any defensive
theory for which the evidence is sufficient for a reasonable jury
torule in favor of the defendant on that theory. United States v.
Stowell, 953 F.2d 188, 189 (5th Cr. 1991) (per curiam, cert.
denied, 112 S.C. 1269 (1992); see also United States v. Erw n, 793
F.2d 656, 663 (5th Cir.), cert. denied, 107 S.Ct. 589 (1986).
However, we are not convinced that the refusal here warrants
reversal. For a refusal to give a requested jury instruction to
constitute reversible error, the instruction (1) nust have been
substantially correct, (2) nust not have been substantially covered

in the charge given to the jury, and (3) nust have concerned an

2 In this context, the claimthat any possible variance froma
si ngl e-conspiracy indictnent prejudi ced Hernandez's substanti al
rights is very weak. W have al ready noted that there was no
meani ngful "transference of guilt" risk. Further, even assum ng
arguendo that the trial evidence would have supported the
conclusion that the transportation of the mari huana to Pl ano and
its sale to Bass was acconplished pursuant to a separate
conspiracy fromthe one by which Bass stored the mari huana in the
Dall as area and transferred it for distribution in other regions
of the country, the two (or nultiple) conspiracies had the sane
crimnal objective, and their nenbers woul d have been subject to
prosecution for the sane offense. |In other words, this is not a
case where Hernandez's possible inclusion in a | arger conspiracy
exposed him through the vicarious liability doctrine of
Pinkerton v. United States, 66 S.Ct. 1180 (1946), to prosecution
for an offense nore severe than that chargeabl e against himas a
menber solely of the smaller conspiracy.
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i nportant issue so that the failure to give it seriously inpaired
the defendant's ability to present a given defense. United States
v. Allison, 953 F.2d 870, 876 (5th G r. 1992); United States v.
Terrazas-Carrasco, 861 F.2d 93, 95 (5th Gr. 1988). As noted
above, the absence of an instruction on nmultiple conspiracies did
not seriously inpair Hernandez's ability to present, as he did
t hrough his own testinony, his already chosen defense of total |ack
of involvenent in any conspiracy or crimnal conduct whatever

Further, under the evidence and with the case in the posture that
it was when it went to the jury, it is sinply inconceivable that
the jury woul d have failed to convict Hernandez for his conspiracy
wi th Bass and Pero but would have nevertheless at the sane tine
found him guilty of being a nenber of sonme separate conspiracy
between Bass and out of state distributors no part of which
i ncl uded Her nandez' s mari huana deal i ngs with Bass and Pero. So far
as the evidence showed, Hernandez was either guilty of nothing or
guilty of being a nenber of a marihuana distribution conspiracy
that included hinself, Bass, Pero and others. No uncharged third

al ternative was suggested by the evidence. Moreover, it is highly

questionabl e whet her Her nandez's proposed instruction was
substantially correct. The instruction quoted above did not
adequately explain that proof of separate or independent

conspiracies did not mandate acquittal so long as one of those
conspiracies fit the description contained in the indictnent, and
Her nandez' s participation in that conspiracy was established by the
evi dence. See Cuerra-Marez, 928 F.2d at 671-72.

We concl ude that because the evidence so strongly supported a
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finding of a single conspiracy, and because under these facts any
arguabl e variance from the indictnment could not have prejudiced
Her nandez's substantial rights, Hernandez's claim of a materia
variance is unavailing. We further conclude that because his
requested jury instruction was not substantially correct, and
because its absence did not seriously inpair the defense presented
at trial, it was not reversible error for the district court to
refuse to give Hernandez's instruction.?

V. Chavez's Invocation of the Fifth Amendnent

Her nandez's fourth claimof error is that the district court
erroneously permtted Chavez to invoke the Fifth Amendnent,
because, having entered a guilty plea, Chavez no | onger enjoyed a
privilege against self-incrimnation.

It is well settled that a defendant's Si xth Anendnent ri ght of
conpul sory process to obtain witnesses in his favor nust yield to
a wtness's Fifth Anmendnent privilege against self-incrimnation.
See, e.g., Roussell v. Jeane, 842 F.2d 1512, 1516 (5th Cr. 1988);
United States v. Khan, 728 F.2d 676, 678 (5th Cr. 1984). The
trial judge, noreover, "necessarily is accorded broad discretionin
determning the nerits of a clained [Fifth Anendnent] privilege."

United States v. Lyons, 703 F.2d 815, 818 (5th G r. 1983).

3 It is also doubtful that Hernandez has adequately presented
on appeal any conplaint of the denial of his requested
instruction. No clainmed instructional error is listed in the
statenent of the issues in his brief, nor is any nentioned in his
summary of the argunent or in any of the argunent headings in his
brief. The matter is nentioned only in the argunent section of
the brief dealing with the contention that "there was a vari ance
bet ween the conspiracy charged in the indictnment and the
conspiracy proved at trial."

18



Hernandez relies on the principle that once a defendant has
been convicted of, or has pleaded guilty to, an offense, the
privilege ceases to apply as to that offense and as to any other
charges in an indictnent that the governnent prom ses to di sm ss as
part of the plea agreenent. See, e.g., United States v. Pardo, 636
F.2d 535, 543 (D.C. Cr. 1980). However, Chavez had not been
sentenced at the tinme of Hernandez's trial. As other courts of
appeal s have hel d, inpending sentencing may furni sh grounds for a
legitimate fear of incurring additional crimnal liability from
testifying, in which case the privilege should remain in effect.
See United States v. Lugg, 892 F.2d 101, 102 (D.C. Gr. 1989);
United States v. Tindle, 808 F.2d 319, 325 (4th Gr. 1986); Bank
One of Ceveland, N A v. Abbe, 916 F.2d 1067, 1075-76 (6th Cr
1990); United States v. Trejo-Zanbrano, 582 F.2d 460, 464 (9th
Cr.), cert. denied sub nom Fierro-Soza v. United States, 99 S. Ct
618 (1978). From the record before us, we cannot preclude that
reasonable possibility, and we therefore find no abuse of
discretionin the district court's deferral to Chavez's invocation
of the Fifth Amendnent.

V. Increase in Ofense Level

Her nandez's final contention is that the district court erred
inincreasing his offense |l evel by three | evels based on the PSR s
finding that he was a supervisor within the neaning of U S. S.G 8§
3B1. 1(b). Hernandez has not provided this Court with a transcript
of the sentencing hearing, or offered any justification for not
doi ng so. We therefore consider this contention waived. See

United States v. Hi nojosa, No. 91-2260, slip op. at 3933-34 (5th
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Cr. Apr. 3, 1992).
Concl usi on
Because we find all of Hernandez's contentions unavailing to
establish reversible error, the judgnent and sentence of the
district court are

AFF| RMED.
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