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POLI TZ, Chief Judge:
Shell G| Conpany and Brown and Root, U S. A, Inc., defendants

in this mass-tort <class action, have permssibly appealed



interlocutory orders in this diversity suit. The orders at issue
define the class and cl ass i ssues, designate class representati ves,
and set a trial plan. Finding neither error nor abuse of
di scretion, for the reasons assigned we affirmthe proposed tri al
pl an.

| . Backgr ound

This litigation arises out of an explosion at Shell's
manufacturing facility in Norco, Louisiana. At approximately 3:30
a.m on May 5, 1988, failure of a pipe el bow, allegedly fabricated
and installed by Brown & Root, permtted the escape of a vapor
cloud of conbustible gases. The vapor ignited and a nassive
expl osi on ripped through the plant, causing extensive damage both
on the plant site and in the surrounding comunities. That sane
morning the instant federal class action suit was filed. During
the next week class action suits were filed in Louisiana state
courts and were renoved to federal court. The clains against Shell
are founded on Louisiana law theories of negligence, strict
liability and intentional tort. Plaintiffs assert clains in
negligence and strict liability against Browmn & Root.! Plaintiffs

al so seek punitive damages agai nst bot h defendants.?

!See La. Civ. Code Ann. arts. 2315, 2316, 2317, 2322 (\West
1979 & Supp. 1992).

2See La. Cv. Code Ann. art. 2315.3 (West Supp. 1992).

After certifying the orders on appeal pursuant to 28 U S.C. §
1292(b), the district court granted summary judgnent in favor of
Brown & Root on plaintiffs' strict liability and punitive danages
clains. See Inre Shell Gl Refinery, 769 F. Supp. 214 (E. D. La.
1991) (punitive danmages); In re Shell O Refinery, 765 F. Supp.
324 (E.D. La. 1991) (strict liability). As the district court
did not certify those rulings for interlocutory appeal, they are
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The actions were consolidated and referred to a nagistrate
judge with instructions to conduct an evidentiary hearing and to
submt a report and recommendati on regardi ng designation of class
representatives and subclass definitions. The district court
substantially adopted the nmagistrate judge's recomendations,
certified the litigation as a class action under Fed. R Cv. P
23(b)(3), defined the plaintiff class,® and, pursuant to Fed. R
Cv. P. 23(c)(4), defined the "outside the gate" and "inside the

gat e" subcl asses ("Subclass A" and "Subclass "B", respectively).?

not now before us.
3The district court defined the plaintiff class as:

All persons or entities who were physically
present or owned property within the Parishes of
St. Charles, St. John the Baptist, St. Janes,

Ol eans, or Jefferson on May 5, 1988, and who
sustained injuries or damages as a result of the
explosion at the Shell G| Refinery in Norco,
Loui sana.

See Inre Shell Ol Refinery, 136 F.R D. 588, 590 & n.1
(E.D. La. 1991).

‘See i d. Subcl ass A i s defined as:

Those persons or entities having clains for
damages or injuries caused by the expl osion
on the prem ses of the Shell G| Conpany
Refinery at Norco, Louisiana, on May 5, 1988,
and who or which own property, or operated
busi nesses, or were physically present within
the area enconpassed by the jurisdictional
l[imts of the United States District Court
for the Eastern District of Louisiana, at the
time of the expl osion,

Subcl ass B is defined as:
Those persons having clains for injuries to
or death of enployees at Shell Q1 Conpany,
or contractors thereof, sustained in the

3



Subcl ass A includes in excess of 18,000 clai mants.® Subcl ass B has
si xteen Shel |l enpl oyee claimants.® The district court established
notification and opt-out procedures and approved a Plaintiffs'
Legal Commttee to represent the class.

The district court identified as liability issues common to
bot h subcl asses the determ nation of fault: (1) as it relates to
conpensatory damage clains, and (2) whether it is sufficient to
warrant inposition of punitive danages. As to Subclass Bonly, the
court identified as additional issues: (1) whether the fault of
Shell G1l or any other person claimng benefit of workers
conpensation imunity was intentional thus obviating the imunity,
and (2) whether punitive danages are available if workers
conpensation is the exclusive renedy.’ The district court
thereafter established a procedure for identifying absent class
menbers and obtaining information relating to their clains.

After extensive briefing by the parties, the district court

course of their enploynent and caused by the
expl osion on the premses of the Shell Ol
Conpany Refinery at Norco, Louisiana, on My
5, 1988, to the extent that such clains may
be subject to the exclusion of the renedy of
the Loui si ana Wor kman' s Conpensati on Act.

5Shel | has conceded negligence liability under La. Cv. Code
art. 2316 to any nenber of subclass A who proves damages legally
caused by the May 5 expl osion.

6See In re Shell, 136 F.R D. at 590 n.3. Shell inforns that
persons within Subclass B have brought fourteen personal injury
clainms and six wongful death clains.

‘'See In re Shell, 136 F.R D. at 590.
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i ssued orders detailing a four-phase plan for trial.® |In Phase 1
a jury would determi ne common issues of liability.® If the jury
found punitive danage liability it would then performthe Phase 2
function and determ ne conpensatory damages in 20 fully-tried
sanple plaintiff cases.!® Based on the findings in these cases, the
jury would then establish the ratio of punitive damges to
conpensatory damages for each class nenber. |If the jury finds no
punitive damage liability in Phase 1, Phase 2 is to be omtted.
In Phase 3, a different jury is to resolve issues unique to
each plaintiff's conpensatory damage clains, e.9. injury,
causation, and quantum Phase 3 calls for trials in waves of five,
schedul ed according to a format based upon factors, ! including
| ocation of the injured person or property at the tinme of the
expl osi on and extent and nature of the damages. The district court
anticipates that "after several waves are tried, a reasonable

j udgnent val ue for each category of clains would energe so as to

8Gee id. at 593-96

\\¢ previously approved this nmass tort case procedure in
Jenkins v. Raymark Inds., Inc, 782 F.2d 468 (5th Gr. 1986).

Under the Plan the district court would select a group of
100 claimants at random The three parties would then designate
claimants they woul d accept as having "representative clains."
The first 20 three-way nmatches would serve as plaintiffs in the
punitive damages trials. Should the parties fail to agree to
twenty fromthe first group, the district court would sel ect at
random addi ti onal groups of 100 fromthe remaining clainmnts.

11 The district court apparently intends to enploy a court
sel ected statistician to analyze the damage clains for the
pur pose of establishing these groupings.
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facilitate settlenents."' In Phase 4 the district court is to
conpute, review, and award punitive damages, if any are established
in Phase 1, for the plaintiffs awarded conpensatory danages.

Based on the district court's certification under 28 U. S.C
8§ 1292(b), Shell and Brown & Root tinely sought |eave for an
interlocutory appeal which we granted.

1. Analysis

W revisit the problem of mass tort litigation recently
addressed.® The instant litigation, involving clains by nore than
18,000 plaintiffs, starkly presents the nearly insurnountable
probl ens of bal anci ng procedural fairness with judicial efficiency
in the managenent of mass tort litigation. At the threshold we
must note that in many respects this appeal presents only the broad
outlines of the district court's trial plan and, to a | arge extent,
appellate review nust await its inplenentation. Keenly m ndful of
the magnitude of the mass litigation problem its increasing
frequency, and the need for innovative solutions, we review the

present challenges to the district court's orders.

A. The Trial Plan: Punitive Damage Concerns

1. Applicability of Fibreboard

Shell and Brown & Root first argue that Phase 2 violates

principles enunciated in In re Fibreboard Corp. |In that case the

2In re Shell, 136 F.R D. at 596.

13See, e.g., In re Fibreboard Corp., 893 F.2d 706 (5th Gr.
1990); Jenkins, supra.



panel reluctantly vacated a trial plan in mass tort litigation
involving the clains of 3,031 plaintiffs asserting asbestos-rel ated
injuries. The dispute in Fibreboard centered on the aspect of the
plan that called for a jury to ascertain damages for the entire
class on the basis of a trial of the specific clains of eleven
class representatives, together with such evidence as the parties
presented about the clains of thirty illustrative plaintiffs, and
the testinony of experts about damages to the entire class. W
found the Fibreboard schenme infirm for two reasons. First, the
proposed plan failed to require each claimant to prove both
causati on and danages, as required by Texas |law. Second, because
the proceeding was to ascertain damages for a group of claimnts

who suffered widely divergent injuries essentially on the basis of

a statistical profile, the plan failed to qualify as a "trial" in
the sense contenplated by Article I'll of the Constitution, and was
t hus beyond the authority of an Article Ill court. W find the

i nstant case distingui shable from Fi breboard because the Phase 2
jury is to nake a determ nation about punitive damages in a nass-
di saster context, rather than conpensatory damages in products
liability litigation.

The law permits punitive damage awards prinmarily to punish the
def endant guilty of egregi ous m sconduct and to deter such conduct

in the future.* It need hardly be enphasized that the punitive

4See, e.qg., Pacific Mut. Life Ins. Co. v. Haslip, ___ US.
., ___, 111 s . 1032, 1042, 113 L. Ed. 2d. 1, 21 (1991);
Creaner v. Porter, 754 F.2d 1311, 1319 (5th Gr. 1985) (federal
| aw); Karavokiros v. Indiana Mdtor Bus Co., 524 F. Supp. 385, 387
(E.D. La. 1981) (citing Restatenent (Second) of Torts § 908
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damages inquiry -- unlike that for conpensatory damages -- focuses
primarily on the egregi ousness of the defendant's conduct.® As the
trial court aptly noted, the degree of culpability underlying a
single act -- and hence the propriety of inposing punitive damages
as a result of that act -- should not markedly vary in a setting
such as is here presented, when considered with respect to
different plaintiffs. Because of this mninmal variance, assessing
the propriety of punitive damages on the basis of the clains of a
cross-section of the plaintiff class should not, in the words of
Fi breboard, require "lift[ing] the description of the clains to a
|l evel of generality that tears them from their substantively
required nmoorings."'® That the Phase 2 jury will consider only
punitive danmages in a nmass tort case materially distinguishes this

case from Fi breboard. '’

(1965)); Sharp v. Daigre, 564 So. 2d 303, 303 (La. 1990)

(di ssenting opinion); Creech v. Aetna Cas. & Sur. Co., 516 So.2d
1168, 1173 (La. App. 1987), wit denied, 519 So.2d 128 (La.
1988); W Page Keeton, et al., Prosser & Keeton on Torts, § 2, at
9 (5th ed. 1984).

15See Jenkins, 782 F.2d at 474.

8Cf. Sterling v. Velsicol Chenmical Corp., 855 F.2d 1188
1197 (6th Gr. 1988) (issue of defendant's liability properly
resol ved on cl ass-w de basis where single course of conduct
identical for each plaintiff caused disaster).

7Shel | accurately notes that the Phase 2 jury will, in
making its punitive damages determ nation, consider a
"statistical profile" of the clains asserted by the entire class.
However, we have previously recogni zed that ascertai nnent of
punitive damage liability in a class action on the basis of
evi dence concerning the clains of representative plaintiffs and
statistical information about the entire class, before litigation
of individual damage clains, presents no constitutional infirmty
where the court adequately apprises the jury of the nature of the
information before it. See Jenkins, 782 F.2d at 474. Because
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More inportantly, the Phase 2 jury is not to extrapolate
punitive damages but, rather, is to determne a basis for
assessnent of punitive danmages in the formof a ratio. One m ght
argue that the logic of Fibreboard, if not its narrow hol ding,
prohi bits use of the Phase 2 procedure to determ ne quantitatively
t he amount of actual punitive damages. But Phase 2 purports to do
no such thing.*® Unlike the plan in Fibreboard, Phases 2 and 3
appropriately enforce the Loui siana | awrequirenent that a cl ai mant
must prove both causation and danage to recover conpensatory and

puni tive damages. '°

2. Applicability of Haslip

Shell and Brown & Root also claimthat Phase 2 runs afoul of
the latest Suprenme Court teaching on punitive damages, Pacific

Mutual Life Insurance Co. v. Haslip.?® Essentially reiterating

Fi breboard i nvol ved use of statistical profiles for quantitative
assessnent of conpensatory danmages rather than for determ nation
of a basis on which to assess punitive damges, we cannot

concl ude, as Shell urges, that Fibreboard overrul ed Jenkins.

8Not ably, the district court's plan, in conpliance with
Fi breboard, 893 F.2d at 711-12, permts no extrapol ati on of
i ndi vi dual conpensatory damage clains: the parties must try in
Phase 3 any clains not settled.

The simlarity of each plaintiff's claimfor punitive
damages further underscores this point, because the proof offered
in Phase 2 should apply to the punitive damage cl ains of al
plaintiffs. To the extent that class nenbers' punitive danage
clains differ, we note the generality of the plan, and the
potential for further refinenment when the district court
inplenments it. Such refinenment mght, for exanple, take the form
of setting different ratios for different types of clains.

20Supra, n. 14.



their Fibreboard argunents, Shell and Brown & Root claim that
because the Phase 2 plan determ nes damages on the basis of class
representation and extrapolationit violates the Haslip due process
requi renents. Shell al so argues that the Phase 2 plan viol ates the
rule that punitive damages nmust bear a reasonable relationship to
conpensat ory danmages

Shell and Brown & Root at best present premature Haslip
concerns. Haslip, while not a class action or a case purportingto
address the concerns which mght arise relative to punitive damages
in a case involving nore than 18,000 conpensatory clains, does
stand for the general proposition that a punitive damage award by
a properly instructed jury, where there is adequate post-verdict
review, will not violate due process.? |n addition to recogni zing
t he fundanental purpose of punitive damage awards -- to punish the
def endant and deter future m sconduct -- Haslip appears to require
that the award have a reasonabl e basis in the conduct and degree of
fault of the defendant, and an understandable relationship to
conpensat ory danmages.??2 W cannot, at this early stage, concl ude
that the plan at bar will not satisfy these criteria. The proposed
procedure does not provide for the precise nechani sns of the Phase
2 punitive damage trial nor does it detail the Phase 4 judicia
revi ew. However, the absence in Louisiana |law of a schene for

review of punitive damages awards such as that approved in Haslip

2See id. at _, 111 S. C. at 1044-45, 113 L. Ed. 2d at 20-
22.

2Gee id. at ___, 111 S. C. at 1045, 113 L. Ed. 2d at 22.
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shoul d not inpede the district court's Erie-nmandated effort to act
as a dutiful Louisiana trial court mndful of the Suprene Court's
teaching in Haslip. W hold that Phase 2 of the instant plan, on

its face, adequately satisfies Haslip's conmand.

B. Phase 3 Trial Rules and Procedures

Shel | and Brown & Root mintain that the Plan is
constitutionally unsound because the district court intends to
[imt traditional trial rules in Phase 3. The district court
i ndi cates that Phase 3 will "not necessarily [involve] full-Dblown
trials,” and that "traditional trial procedures, nethods of proof,
and evidentiary rules will be abbreviated and sinplified to shorten

trial tine.?® Further quoting Newberg on Cass Actions, the tria

court states that, in class actions, "[p]leadings, discovery, and
strict application of rules of evidence associated with normal
adj udi cati on processes for individual |lawsuits are often replaced
wth greatly sinplified, informal procedures, often sunmmary in

nature . Appel l ants insist that this | anguage evi nces an
intent to limt unduly the application of the Federal Rules of
Cvil Procedure and Federal Rules of Evidence in Phase 3
pr oceedi ngs.

At this point we can only specul ate about how the district

court will fill in the broad outlines of its plan in Phase 3. Such

specul ati ve concerns do not, however, present an issue ripe for

Zln re Shell, 136 F.R D. at 596 (citing H Newberg, Newberg
on Class Actions, 88 9.63, 9.64).

11



reviewat this tine. Wile we do not read the plan, as a whole, as
indicating the district court's intent to act inpermssibly, we
sinply remind all that the federal rules have the force of |aw %
The secondary source quoted by the district court offers no
credi bl e support for the proposition that our rul es of evidence and
procedure may be altered or di m nished i n any manner, in actions of
this kind, other than those recognized to be within the sound
discretion of the district court. W express our confidence that
the district court wwll adhere to acceptable nornms in the shaping
of the rules to neet the judicial crisis presented by the instant

litigation.

C. Cass Certification

Brown & Root vigorously opposes |litigation of the clains as a
cl ass action. Relying on the district court's grant of sunmary
judgnent in its favor on the strict liability and punitive damage
clains, Brown & Root argues that subject matter jurisdiction
concerns mlitate agai nst mai ntenance of a class action against it,
and that such a class action would violate Fed. R Cv. P. 23.
Brown & Root thus suggests that we should sever it fromthis class
action, and permt it to defend the negligence clains in separate

pr oceedi ngs. These contentions lack nerit. We review district

24Soci ete Nationale Industrielle Aerospatiale v. United
States District Court, 482 U S. 522, 533, 107 S. C. 2542, 2550,
96 L. Ed. 2d 461, 477 (1987); 4 C. Wight & A MIller, Federal
Practice & Procedure: Civil 8§ 1030, at 125 (2d ed. 1987); See 28
U S C§ 2072.
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court class certification decisions only for abuse of discretion;?®

we find no such abuse here.

1. Federal Subject Matter Jurisdiction -- Anpunt in Controversy

Brown & Root urges that the Suprene Court's holding in Zahn v.
| nternational Paper Co.2% counsels against class certification
against it. Zahn teaches that each plaintiff in a class action
under Fed. R CGv. P. 23(b)(3), where subject matter jurisdiction
is founded on diversity of citizenship, nust independently neet the
28 U.S.C. § 1332 jurisdictional anpbunt requirenment.?’” Brown & Root
contends that the clainms of a substantial nunber of Subclass A
plaintiffs fall short of the required anmount in controversy because
they assert only clainms for fright and m nor property danmage, and
because the district court has granted summary judgnent for Brown
& Root on the punitive damages. Because the Zahn rule will require
di sm ssal of the clains against it by an unknown nunber of Subcl ass
A nenbers, it argues that we should limt the class action
proceedi ngs for that subclass to clains against Shell.

Brown & Root fails to consider four principles which guide

application of the ad dammum requirenent. The Suprene Court has

2Jenkins, 782 F.2d at 472 (citing Horton v. Goose Creek
| ndependent School District, 690 F.2d 470, 483 (5th Gr. 1982),
cert. denied, 463 U S. 1207, 103 S. . 3536, 77 L. Ed. 2d 1387
(1983); Boggs v. Alto Trailer Sales, Inc., 511 F.2d 114, 117 (5th
Cr. 1975)).

26414 U.S. 291, 94 S.Ct. 505, 38 L.Ed.2d 511 (1973).

27 As this action was commenced prior to May 18, 1989, the
$10, 000 amount in controversy requirenment in effect before the
1988 anendnents to 28 U.S.C. § 1332 appli es.
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hel d t he amount clainmed in good faith by initial pleadings controls
t he question of anpbunt in controversy.?® Further, it nust appear
to a legal certainty that the claim is for less than the
jurisdictional amount before a court my dismss for |ack of
guantum Third, subsequent events generally wll not deprive the
federal court of its jurisdiction.? Finally, when a clai mincludes
conpensatory and punitive damages, both nust be considered in
determ ning the anmount in controversy. 3

The conplaints in this action seek over $32, 750,000,000 in
damages -- far in excess of $10,000 then required for each nenber
of Subclass A 3! Further, because Louisiana law permts all
plaintiffs proving actual danmages to share in any punitive damages
award, *? the claim for punitive danages increases the anount in
controversy for each class nenber. There is no suggestion that
plaintiffs nmade their danage clains other than in good faith

There is no record basis upon which such a finding can be nade at

28See St. Paul Mercury Indemity Co. v. Red Cab Co., 303
US 283, 58 S C. 586, 82 L. Ed. 845 (1938).

2See id.; Seafoam Inc. v. Barrier Systens, Inc., 830 F.2d
62, 66 (5th Cir. 1987).

Bel| v. Preferred Life Assur. Soc., 320 U.S. 238, 64 S.C
5, 88 L.Ed. 15 (1943).

31A revi ew of the damages sought in the instant action finds
one conpl ai nt seeki ng $30, 000, 000, 000 (Watson), another seeking
$2, 750, 000, 000 (Caul ey), and a third, the "Master Pl eadings,"
seeki ng unspecified and unlimted punitive damages. The essence
of Shell's argunent is that 18,000 class nenbers multiplied by
$10,000 is only 180 million dollars, an anount well bel ow the
total of the good faith ad danmum prayers.

32See La. Civ. Code Ann. art. 2315.3 (West Supp. 1992).
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this time. The district court here has not, in contrast to the
Zahn trial court, found to a |l egal certainty that any plaintiff had
suffered damages of less than $10, 000. Browmm & Root's
jurisdictional argunent based on quantum fails.

The dism ssal of the punitive danages cl ai ns agai nst Brown &
Root does not alter this conclusion. In Seaf oam we found that
di sm ssal by sunmary judgnent of one of plaintiff's clains as tine
barred did not warrant dism ssal of the other for |ack of subject
matter jurisdiction, even though the remaining claimwas for |ess
than the jurisdictional anmount. The summary judgnent in favor of
Brown & Root on the punitive damages issue presents an anal ogous
situation. W therefore conclude that consistent with Zahn, Red
Cab and Seaf oam the voiced subject matter jurisdiction concerns do
not mlitate against class certification of the clains against

Br own & Root .

2. Nunerosity of Subclass B

Pointing to the fact that Subclass B contains only 16
plaintiffs, Brown & Root argues that this subclass fails the
nunmerosity requirenent of Rule 23(a)(1). That requirenent inposes
no nechanical rules,® turning instead on the practicability of

joining all class nenbers individually.3 W previously have noted

3General Tel ephone Co. v. Equal Enploynent Qpportunity
Comm n, 446 U.S. 318, 330, 100 S. C. 1698, 64 L. Ed. 2d 319
(1980) .

34Zeidman v. J. Ray McDernott & Co., 651 F.2d 1030, 1038
(5th Gr. July 1981) (citations omtted).
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that while the nunber of claimants is relevant to this
determ nation, a court also may consider other factors, including
the nature of the action. In the instant case, the district
court's class certification includes Subclass Bin a |arger class
of nore than 18,000 plaintiffs for the purposes of litigating
liability issues with respect to Shell and Brown & Root.
Considering the nature of this action, we cannot say that
identifying Subclass B for the purpose of litigating the rel ated
issue of Shell's liability for intentional tort, ampunted to an

abuse of the trial court's broad discretion.

3. Predom nant Common | ssues

Brown & Root, citing Jenkins, urges that the absence of issues
comon to both defendants requires its dismssal from the class
action. Brown & Root msperceives controlling |aw The
comonal ity requirenent of Fed. R Cv. P. 23(b)(3) is intended to
ensure that the disallowance of individual trials is warranted by
a sufficient gain in efficiency.?3 Rule 23(b)(3) accordingly
requires that "resolution of the common questions affect all or a
substantial nunber of the class nenbers."36 The comonality
requi renent focuses on the common issues relevant to clains by or
agai nst the class nenbers; it does not require that all issues be

comon to all parties. Inthe litigation at bar the clains of al

3%Jenkins, 782 F.2d at 472; 7A C. Wight & AL MIler, supra,
8§ 1777, at 519.

%6Jenkins, 782 F.2d at 472 (enphasis added).
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plaintiffs require resolution of Shell's liability for punitive
damages and of Brown & Root's liability for negligence, both
arising out of the sane event.?¥ That the plaintiffs assert
different theories against Shell and Brown & Root does not obviate
the comonality of issues.

Brown & Root further suggests that the class issues thus far
identified will not "predom nate" as required by Fed. R Cv. P
23(b) (3). In the context of mass tort litigation, we have held
that a class issue predomnates if it constitutes a significant
part of the individual cases.® The class issues to be determ ned
by the Phase 1 jury formintegral elenents of the clains asserted
by each of the nore than 18,000 plaintiffs.? There can be no
serious contention that the district court abused its discretionin
determ ning that these i ssues predom nate for the purpose of class

certification.

3Brown & Root al so points to Yandle v. PPG I ndustri es,
Inc., 65 F.R D. 566 (E.D. Tex. 1974) and the Advisory Commttee
note to Fed. R Cv. P. 23(b)(3) in support of its proposition
that, because nass tort cases often present disparate issues,
they are generally inappropriate for class action |litigation.
These authorities have no application to the instant litigation
in which many people suffered injury resulting froma common
di saster and seek recovery on identical theories.

8Jenkins, 782 F.2d at 472.

3To the extent that Brown & Root argues that the main issue
inthis litigation is Shell's liability for punitive damages and
that the issue of its liability does not predom nate, Brown &
Root's argunent fails to persuade. The plaintiff class has
asserted clains for negligence against Browmn & Root. The
plaintiffs nust therefore prove Brown & Root's negligence and
even though they may be nore interested in punitive damages from
Shell than in recovering conpensatory danmages from Brown & Root,
i ssues with respect to Brown & Root predom nate for the purposes
of Fed. R Cv. P. 23(b)(3).

17



4. Superiority

Brown & Root finally contends that class proceedi ngs are not
a "superior" neans of litigating its negligence liability, as
required by Fed. R Cv. P. 23(b)(3). Pointing to In re
Tetracycl i ne Cases, *° Brown & Root argues that the variety of class
issues wll confuse the Phase 1 jury. It further suggests that

because it will seek contribution fromother contractors, the cl ass

action is not a superior neans for litigating its negligence
liability. Brown & Root insists that class litigation wll not
reduce conplexity and wll not substantially reduce the nunber of

issues left for decision in the Phase 3 trials. These argunents
fail to persuade.

The proposed Phase 1 should not unduly confuse the jury. This
litigation differs markedly fromtoxic tort cases such as Jenkins,
Fi breboard, and Tetracycline, in which nunmerous plaintiffs suffer
varying types of injury at different tines and through different
causal nechani sns, thereby creating nmany separate i ssues. The case
at bar actually will present fewer and sinpler issues to the Phase
1 jury. Further, we cannot find that the trial court abused its
discretion in opting to utilize the class action in this case
sinply because Brown & Root nmay seek contribution from other
contractors. Finally, because of the great inport of the class
issues to the clains of each plaintiff, we cannot agree wth
def endants' contention that class litigation will not reduce the

nunber of issues or conplexity in the Phase 3 trials. To the

40107 F.R D. 719 (WD. M. 1985).
18



contrary, after the Phase 1 resolution, only causati on and damages
Wil remain in each plaintiff's claim against Brown & Root. I n
light of the massive proportions of this litigation, and the need
to reduce the systemc burden it will inpose, we cannot concl ude
that the district court abused its discretion in fashioning this

class-litigation format.

[11. Concl usion

In Fibreboard we reluctantly issued a wit of nmandanus,
vacating a portion of the trial plan in that case. In so doing,
however, we closed with a salute to the trial judge:

W admire the work of our colleague, Judge Robert

Parker, and are synpathetic with the difficulties he

faces. This grant of the petition for wit of nandanus

should not be taken as a rebuke of an able judge, but

rat her as anot her chapter in an ongoing struggle with the

probl enms presented by the phenonenon of mass torts.*

Judge Parker had 3,031 cases consolidated in one action. Judge
Henry Mentz has nore than 18,000 plaintiffs in the case now before
hi m We express our admration for the manner in which Judge
Ment z, aided by a very able magi strate judge and equally able trial
counsel, has woven our mass tort case law into an acceptable and
wor kable trial plan. W AFFIRM the district court's orders
establishing that trial plan and return this case to the district

court for further proceedi ngs.

41Fji br eboard, 893 F.2d at 712.
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